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STATEMENT OF THE CASE

PLEADINGS

This is an action instituted by the plaintiff

(defendant in error) against the defendant (plain-

tiff in error) to recover damages for an alleged per-

sonal injurj^ suffered by plaintiff.



We summarize the pleadings as follows:

Fifth Amended Complaint: Plaintiff alleged

that defendant was a corporation and a common

carrier of freight in the coastwise carrying trade

in Alaskan waters and within the jurisdiction of

the lower court, and the owner and operator of the

steamship CORDOVA; that on May 30, 1923, plain-

tiff was an employee of the Haines Packing Com-

pany and, while performing the functions of his

employment with said packing company, was

standing on that company's wharf, which is loca-

ted at the mouth of the Chilkat River near Haines,

Alaska, and within the jurisdiction of the lower

court, and that, while so standing upon said wharf,

defendant's steamship CORDOVA tied up at said

wharf; that upon said steamship was a large steam

boiler consigned to said packing company; that

defendant's employees, for the purpose of unload-

ing the boiler, fastened thereto a lifting cable that

ran through a block or pulley attached to the free

end of the starboard boom; that, when said boiler

was being lifted from its position at the port side

of the forward hatch of said steamship, the pin

of the shackle, which fastened the cable or guy

cable that was used to hold the forward starboard

boom in position, to which boom was suspended

the pulley through which ran the lifting cable that

was fastened to the boiler, broke due to its de-

ficiency and insufficiency and to its lack of strength



to bear the strain of said boiler which defendant's

servants were lifting, together with the inexper-

ience, incompetence and negligence of defendant's

servants operating the winches used to hoist said

boiler; and thereupon said starboard boom guy

flew over the steamship's starboard side and vio-

lently struck plaintiff's body, and with great force

threw him against said steamship's side and

thence into the water, thereby causing plaintiff

great and permanent injuries by bumping his

head against said steamship's side, thereby

cutting and bruising his head and lacerat-

ing his brain, causing him frequent head-

aches and dizziness, inability for prolong-

ed mental concentration and impairment of

hearing and vision, which head injuries are per-

manent and make it probable that plaintiff become

subject to insanity and epilepsy in the future, and

badly spraining all the major articulations of

plaintiff's body, including his shoulders, back, hips,

knees and spinal cord; that the injuries to plain-

tiff's back, hips and pelvic articulations are par-

ticularly severe in that many of the ligaments are

severely ruptured and the result of said sprains

and rupture has caused plaintiff permanent loss of

strength; that the injuries to plaintiff's spinal cord

has caused an anaesthetic area about his right hip

extending to and including the entire area of his

body below the navel; that all of said injuries and



their results are permanent for plaintiff's life time

and are directly due to defendant's negligence in

not providing lifting equipment on said vessel of

sufficient strength to handle said boiler and in

not furnishing experienced operators for moving

said boiler; that plaintiff was without fault, and

that his damage was directly due to said negligence

and fault of defendant and its servants; that at

the time said injuries were inflicted plaintiff was

36 years old, in perfect health and vigor and cap-

able of earning $1500.00 per annum; that due to

defendant's said negligence and fault, plaintiff

has endured great pain and agony, his health is

wrecked, his senses are impaired, he is unable to

perform manual labor or conduct his business, and

his earning capacity is destroyed, and he must en-

dure all said pain and agony, impairment of his

senses, inability to work or conduct his business

and total deprivation of earning capacity through-

out his life; that plaintiff is thereby damaged $30,-

000.00. (P. R. pp. 12-16).

Plaintiff amended his complaint five times.

Necessarily, as will later appear herein, his

(Third) Amended Complaint (P. R. pp. 1-5), and

Fourth Amended Complaint, (P. R. pp. 7-11), as

well as the Fifth Amended Complaint (P. R. pp.

12-16), are set out in verbatim in the record.

The Fifth Amended Complaint was filed after

plaintiff had completed his case in chief (P, R. p.



238) over the objection of the defendant (P. R. p.

241), and made certain changes in Paragraphs III

and IV of the Fourth Amended Complaint (P. R.

pp. 238, 239, 240).

The Fourth Amended Complaint was filed on

December 18, 1925, after the jury had been drawn

(P. R. p 35), and is the same as the (Third)

Amended Complaint with the exception as to Para-

graph IV. (P. R. pp. 29-33).

The defendant's Answer, verified on April 15,

1925, was ordered to stand as the answer to the

Fourth Amended Complaint (P. R. pp. 38-39) and,

later, as the answer to the Fifth Amended Com-

plaint (P. R. p. 242).

Answer: Aside from admitting its corporate

existence and its business as a common carrier

of freight in the coastwise carrying trade in Al-

askan waters, and its ownership and operation of

the steamship CORDOVA,, defendant generally

denied all the allegations of plaintiff's various com-

plaints, and set up as an affirmative defense that

plaintiff, without defendant's knowledge and or

consent and without having any lawful purpose

to accomplish and although having full knowledge

of the danger of so doing and of the risks in-

curred to himself thereby, voluntarily went upon

said wharf and, without looking out for or tak-

ing any precaution against being struck or hit
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by the tackle, gear, or other apparatus with which

said steamship was unloading freight at said

Haines Packing Company wharf, or by said freight

itself, went towards or near the face or front of

said wharf and took such position thereon as to

subject himself to the danger and risk of being

struck by the said freight as it was so being dis-

charged and by the said tackle, gear and equip-

ment as it was so being used in the discharge of said

freight and, unncessarily and without exercising

reasonable, or any, care to protect himself from

being injured and without defendant's knowledge

or consent remained in and occupied said posi-

tion at or near the face of said wharf, and that,

while in said position, plaintiff was struck by said

tackle, gear or equipment, without defendant's

fault, and that the injuries, if any, sustained by

him therefrom were entirely due to his own fault

and negligence in so having gone upon and taken

and occupied said position upon said wharf (P. R.

pp. 17-19).

Reply : Plaintiff denied that he voluntarily

went upon the Haines Packing Company's wharf

without defendant's knowledge and or consent and

without having any lawful purpose while said

steamship was unloading freight, as alleged in

said affirmative defense, and averred that he went

upon said wharf in pursuance of his legitimate

functions for the purpose of lawfully performing



the same and with defendant's full knowledge and

consent, and denied that he had knowledge of the

danger and risks incurred to himself by perform-

ing his said legitimate functions, as alleged in his

complaint, and averred that he was without fault

and that the injuries he sustained were due solely

to defendant's negligence. He also generally de-

nied each and every allegation set out in said

affirmative defense. (P. R. pp. 20-21).

EVIDENCE.

The evidence disclosed that on May 30, 1923,

the defendant's steamship CORDOVA called at

the cannery of the Haines Packing Company, some-

times known as "Tim Vogel's Cannery" (P. R. pp.

151, 283), at Letnikof Cove, Alaska, arriving there

at 7:40 o'clock in the evening (P. R. pp. 283, 284)

;

that that was the first time, at least since 1922,

that the CORDOVA had stopped at that dock (P.

R. pp. 397, 417), although on the same day in the

morning she had started to go in there but had not

landed on account of the stage of the tide (P. R.

pp. 283, 284), and that, at least since 1922 up

until the date of the trial on December 22, 1925,

she had only been in to that dock two times and

had never taken freight into the dock for any-

body other than for the Haines Packing Company

or Tim Vogel (P. R. p. 408).



10

While the plaintiff alleged that he was an

employe of the Haines Packing Company and that,

while performing the functions of his employment,

he was injured while standing on said dock (P. R.

pp. 12, 13), he testified that when the boat came

in he was simply taking a walk (P. R. p. 41) and

that it was after the quitting time of his work

when the boat called at the dock (P. R. p. 52) and

he went down to the dock and helped haul the

headline over onto a mooring pile (P. R. p. 42)

and the stern line over a mooring pile (P. R. pp.

80, 81).

The plaintiff did not claim in his pleading to

have been an employee of the defendant and no-

where claimed that he was requested to help pull

the vessel's mooring lines across the dock and up

on to the mooring piles, although he claimed that

"every time the steamer landed there, some of

the people always give us a job to work aboard

the steamer" (P. R. p. 53). Apparently he did

not mean this particular steamer (P. R. p. 53) as

the evidence is very clear that it had never been

there before, at least since 1922 (P. R. pp. 397,

417). He himself said that all the work he did

was to help pull in the head and stern lines and

place them over the piles (P. R. pp. 80, 81).

The mooring pile over which the stern line

was placed was at the back of the dock (P. R. pp.

154, 155) and was forward only nine feet eleven
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inches of the alley-way (P. R. p, 252) down which

plaintiff came to the wharf (P. R. p. 75). He

was somewhere near the face or the edge of the

dock when he got hurt (P. R. pp. 71, 267). The

dock was eighty-nine feet six inches long and only

thirty-five feet wide (P. R. pp. 249-251). At the

time the warning was given the freight clerk with

some other men moved back to the face of the ware-

house (P. R. p. 266).

While he is corroborated as to having helped

take these two lines by the witnesses Perrin (P. R.

p. 153) and Allen (P. R. p. 170), yet some question

might be raised as to whether or not plaintiff even

did that work. (P. R. pp. 268, 276, 377, 378).

Assuming, however, that he did help with

these lines, the evidence indisputably shows that

the accident occurred not less than ten minutes

after the vessel had landed at the dock. Captain

Simpson, the master of the vessel, said that the

accident happened about ten or twelve minutes

after he landed at the dock (P. R. p. 303) ; Mabry,

the chief officer, said from ten to perhaps fifteen

minutes (P. R. p. 379) ; Guptil, the purser, who

was within ten feet of the place where the shackle

broke (P. R. p. 401) said it must have been at

least fifteen minutes after the ship landed (P. R.

pp. 398, 402, 409) ; McDonald, the second-mate,

said, around fifteen or twenty minutes (P. R. p.

426).
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Not only did the plaintiff not contend that

he was defendant's employee (P. R. p. 12) but

very evidently the defendant neither employed nor

contemplated employing him for any purpose what-

ever while its ship was at the dock; in fact it had

no need to do so (P. R. p. 399). He was not per-

forming any duties with reference to the discharg-

ing of the boiler or the cargo from the ship, but

was merely a spectator (P. R. pp. 269, 276). The

ship did not discharge or take on any passengers

at the cannery and did not employ any men at

that dock for any purpose whatsoever (P. R. p.

298). Plaintiff was not assisting in the work of

the ship at the time of the accident or doing any

other kind of work on the dock (P. R. pp. 377,

378). The ship had no longshore payroll or any

other kind of a payroll on that trip to Letnikof

Cove and paid off nobody for any purpose what-

soever there (P. R. pp. 417, 418). Very apparently

the plaintiff was simply standing on the dock look-

ing on, not working (P. R. p. 407), or, as put by

one witness, simply ''rubber-necking" (P. R. p.

444) and was not doing any work around the

dock at the time the ship tied up there (P. R. p.

392). In fact nobody was working for the ship

on the dock (P. R. 444, 445, 448).

Plaintiff himself corroborated the defendant's

witnesses in that he was not doing any work there

at the time of the accident. All the work that
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he himself claimed to have done was to help pull

in and put over the piles the headline and stern

line (P. R. p. 81). After that, he said: "When
I put this stern line on the pile I stood on the

wharf while the steamer was landing," and, "I

never went no place else." (P. R. p. 81).

He could see where the boiler was lying and

he kept his eyes on the man or men working around

the boiler (P. R. p. 44, 45, 82) ; in fact, he claim-

ed to have told his witness Allen to watch the

winchman's eyes (P. R. p. 44), and he said: *'I

was there at the dock and I see everything with

my own eyes." (P. R. p. 83).

According to plaintiff's witness Perrin, who

also could see what was taking place about the

boiler (P. R. p. 136) and who, with plaintiff and the

latter's witness Allen, took the lines (P. R. p. 151),

plaintiff was simply alongside of Allen doing

nothing at the time of the accident, and they were

watching the boiler that was going to be lifted

up, and plaintiff was standing there with him also

watching, and it was daylight, and everything was

in plain sight, and plaintiff was where he could

see everything (P. R. pp. 157, 158).

At the time it was daylight and he could see

everything plainly (P. R. p. 81). There is no ques-

tion that it was light (P. R. p. 407) as in Alaska
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during that season of the year daylight exists at

that hour of the day (P. R. p. 261).

Plaintiff's witness Allen, who was standing

closely alongside plaintiff when the accident hap-

pened, said that the plaintiff told him to look at

the winchman's eyes (P. R. pp. 170, 171). Allen

did not pretend that either he or the plaintiff was

doing anything other than simply standing there

watching the preparations on the boat to unload

the boiler. He was in a good position to know

what the plaintiff was doing as he said that the

plaintiff was standing so close to him on his left

side that he could feel him (P. R. p. 178), and

that when the plaintiff told him about the winch-

man's eyes, he looked at them to see (P. R. p. 179).

Plaintiff's witness Watson, who also stated

that plaintiff and the latter's witness Allen were

standing near together on the dock (P. R. p. 189),

apparently was doing what the others were, sim-

ply watching the preparations to unload the boiler

(P. R. p. 202).

As to just how the accident happened, other

than that the shackle or its pin broke (P. R. pp.

347, 376, 439, 441, 442, 443), is in doubt as the

shackle could not be found (P. R. pp. 347, 382, 384,

389). The gear used for discharging the boiler

was similar to that used on other ships (P. R. p.

263, 423) ; capable of lifting at least five tons (P.
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K. p. 292) ; suitable and seamanlike gear for the

purpose Oi lifting the boiler (P. R. p. 293) ; suffi-

cient to lift the boiler (P. R. p. 365), and actually

did lift it (P. R. pp. 365, 424).

The gear had been used to lift a weight of

at least equal weight prior to the accident (P. R.

pp. 338-390), and was in good condition (P. R. p.

375). The shackle, which apparently broke, was

capable of lifting a dead weight of probably ten

tons (P. R. p. 299) and was in first class condi-

tion (P. R. p. 375). The government test of maxi-

mum strength in pounds of the kind of shackle that

broke was 55,200 pounds (P. R. p. 396). The gear

was such as was used aboard such steamers as

the CORDOVA for the unloading and loading of

cargo (P. R. p. 423) and had a carrying capacity

of a weight greater than the boiler (P. R. pp. 292,

434).

There was no incompetency in the winch

driver or in his method of handling the load (P. R.

pp. 294-297). The winchman was competent (P. R.

p. 429) and did his work in a competent manner

(P. R. pp. 436, 437), and was experienced (P. R.

p. 451). The unloading of the freight was done

in a competent seamanlike way (P. R. p. 448).

Plaintiff claimed no warning was given (P. R.

pp. 44, 484, 485). Contrarily defendant claimed

that warning was given (P. R. pp. 378, 392, 438,
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460), but, in any event, the plaintiff was watch-

ing the work himself (P. R. pp. 44, 45, 82, 83, 136,

157, 158, 170, 171, 179).

Plaintiff alleged that the starboard boom guy

was the object that hit him (P. R. p. 14). The

evidence showed that plaintiff was hit by the guy

or pennant (P. R. pp. 268, 347, 418, 419).

While the learned trial Court refused to per-

mit the defendant's witness to answer a direct

question as to whether or not he expected that

the shackle or its pin would break (P. R. p. 443),

we submit that the unexpectedness of the accident

is clearly exhibited by the whole record.

A brief resume of the evidence, as we view

it, is: Plaintiff while standing on the wharf as

an idle bystander watching, out of curiosity, the

work of unloading or preparing to unload a heavy

piece of machinery from the ship, was unfortun-

ately hurt by being swept around and thrown

against the ship's side and thence into the water

by the pennant or guy that ran to the boom and

which in turn was fastened to the ship by a

shackle, the pin of which shackle or the shackle

itself unexpectedly and accidentally broke.

JUDGMENT,

Trial was had before a jury which returned

a verdict in favor of plaintiff for $5,000.00, upon

which judgment was entered January 21, 1926
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(P. R. pp. 23, 24). From the judgment a writ

of error has been prosecuted to this court (P. R.

pp. 557, 558).

ASSIGNMENTS OF ERROR.

VII.

The Court erred in permitting plaintiff's wit-

ness Steve Perrin, over defendant's objection, to

answer the question, "After the men finished put-

ting in a new one, what did they do, do you know?"

To which said witness answered, ''After they re-

place this new one into the broken one, they try

to lift this boiler up again. When they was haul-

ing up the boiler even with the wharf, they kind

of come back again, back and forth, the boiler is

working back and forth all the time. When it

come up the second time level with the wharf,

going back and forth, that thing broke again. While

this boiler dropped on top of the deck, everything

was loose, all the lines that was fastened up, was

piled up on top of the boiler, big part of it. I,

when I see that accident, I move right off back

to the cannery. I was afraid to stand around."

(P. R. p. 534).

VIII.

The Court erred in permitting plaintiff's wit-

ness Steve Perrin, over defendant's objection to

answer the question, ''Now, will you tell the jury

the particular line that broke when the boiler fell
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the second time?" To which the witness answered,

'There is two little lines which is carried on the

boat. Those two lines meet below. There is a

hook on it which is fastened to the boiler, and one

of the lines which leads to the mast is the one that

broke." (P. R. p. 534).

XXII.

The Court erred in refusing to permit de-

fendant's witness William McDonald to answer

the question propounded to him on behalf of the

defendant, ''Well, state whether or not you were

surprised or had expected that the pin or shackle

would break there." (P. R. p. 535).

XXV.

The Court erred in refusing to strike, on de-

fendant's motion, at the conclusion of plaintiff's

case, the testimony of plaintiff's witness Steve

Perrin contained in his answer, "After they re-

place this new one into the broken one, they try

to lift this boiler up again. When they was haul-

ing up the boiler even with the wharf, they kind

of come back again, back and forth, the boiler is

working back and forth all the time. When it

come up the second time level with the wharf,

going back and forth, that thing broke again.

While this boiler dropped on top of the deck,

everything was loose, all the lines that was fast-

ened up, was piled up on top of the boiler, big
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part of it. I, when I see that accident, I moved

right off back to the cannery. I was afraid to

stand around/' given in response to the question,

**After the men finished putting in a new one,

what did they do, do you know?" and in his an-

swer, 'There is two lines meet below. There is a

hook on it which fastened to the boiler, and one

of the lines which leads to the mast is the one

that broke," given in response to the question,

''Now, will you tell the jury the particular line

that broke when the boiler fell the second time?"

(P. R. pp. 535, 536).

XXVI.

The Court erred in refusing to dismiss plain-

tiff's action on defendant's motion on the ground

that the Court had no jurisdiction of said cause

of action. (P. R. p. 536).

XXVII.

The Court erred in permitting the plaintiff,

over defendant's objection, to file his fourth amend-

ed complaint. (P. R. p. 536).

XXVIII.

The Court erred in permitting the plaintiff,

over defendant's objection, to file his fifth amend-

ed complaint. (P. R. p. 536).

XXIX.

The Court erred in denying defendant's mo-

tion that was filed herein on March 7, 1925, which
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motion was submitted to plaintiff's amended com-

plaint, filed herein on February 19, 1925, and to

his fourth and fifth amended complaints. (P. R. p.

536, 537).

XXX.

The Court erred in refusing to require plain-

tiff to furnish defendant with the particulars as

requested in defendant's demand for bill of par-

ticulars (P. R. 537).

XXXI.

The Court erred in overruling defendant's de-

murrer that was filed herein on March 28, 1925.

(P. R. p. 537).

XXXII.

The Court erred in overruling defendant's

demurrer that was filed herein on December 18,

1925, and that was submitted to plaintiff's fourth

and fifth amended complaints. (P. R. p. 537).

XXXIII.

The Court erred in refusing defendant's mo-

tion to direct the jury to return a verdict for the

defendant and against the plaintiff (P. R. p. 537).

XXXV.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. 1, to

wit:
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*'You are instructed that, before you would

be warranted in finding the Alaska Steamship

Company negligent in this case, the plaintiff Kat-

zeek must prove by a preponderance of the evi-

dence: First, that the defendant Alaska Steamship

Company, at the time that plaintiff Katzeek re-

ceived such, if any, injuries as he sustained, owed

a duty to Katzeek to protect Katzeek from such,

if any, injuries; and second, that the defendant

Alaska Steamship Company failed to perform

such, if any, duty; and third, that Katzeek, as a

result of the failure, if any, of the defendant Al-

aska Steamship Company to perform such, if any,

duty that it owed to Katzeek, received such, if any,

injuries." (P. R. pp. 537, 538).

XXXVI.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. II, to

wit:

'The plaintiff Katzeek admits that, at the

time that he received the injuries of which he com-

plains, he was simply standing upon the dock

watching the persons aboard the S. S. 'Cordova'

unload the boiler from that vessel on to the dock,

and, in fact, by his pleadings, he does not contend

that at that time he was an employee of the Alaska

Steamship Company. You are therefore instructed

that the defendant Alaska Steamship Company

owed no duty to Katzeek in the unloading of said
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boiler other than to not willfully or wantonly in-

jure him or to not willfully or wantonly cause him

to be injured." (P. R. p. 538).

XXXVII.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. Ill, to

wit:

*'You are instructed that 'wantonly' means

'without regard to the rights of others; malicious;

a wrongful act done on purpose without just cause

or excuse; reckless; grossly careless'; and that

'willfully' means 'designedly; purposely.'" (P. R.

pp. 538, 539).

XXXVIII.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. IV,

to wit:

"You are instructed that the burden of proof

is upon the plaintiff Katzeek to show by a pre-

ponderance of the evidence that the defendant

Alaska Steamship Company was wantonly or will-

fully negligent and that by reason thereof he, Kat-

zeek, was injured." (P. R. p. 539).

XXXIX.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. V to

wit:
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*Tou are instructed that no legal obligation

rested upon the defendant Alaska Steamship Com-

pany, or its servants, to refrain from unloading

the boiler at the Haines Packing Company's dock

on the day in question simply because of the fact

that there were persons standing upon said dock

at the time that it commenced to unload or was

unloading said boiler." (P. R. p. 539).

XL.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. VI, to

wit:

*'You are instructed that the defendant Alaska

Steamship Company, at the time that it started

to unload or was unloading the boiler at the Haines

Packing Company's Dock, was under no duty to

bystanders or spectators on said dock other than

not to wantonly or willfully injure them or wan-

tonly or willfully cause them to be injured while

unloading said boiler." (P. R. pp. 539, 540).

XLI.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. VII,

to wit

:

**You are instructed that even though you

should find from a preponderance of the evidence

that plaintiff Katzeek was an employee of the

Haines Packing Company at the time that he re-
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ceived the injuries, if any, of which he complains,

and that as such employee he went upon said dock

to perform a duty imposed upon him by such, if

any, employment, and that that duty, if any, was

to help take the lines to moor the S. S. 'Cordova'

as she landed at said dock, and that he did so help

take said lines, yet the burden remains upon the

plaintiff Katzeek to prove by a preponderance of

the evidence that the defendant Alaska Steamship

Company, or its servants, wantonly and willfully

injured him or wantonly and willfully caused him

to be injured, and, unless you find that the plain-

tiff Katzeek has upheld that burden, you should

return a verdict for the defendant Alaska Steam-

ship Company." (P. R. p. 540).

XLII.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. VIII,

to wit:

''You are instructed that the burden is upon

the plaintiff Katzeek to prove by a preponderance

of the evidence that the defendant Alaska Steam-

ship Company had knowledge, prior to the time

that Katzeek received the injuries, if any, which

he sustained, of the defectiveness of the shackle or

of the pin thereof, and that, unless he has sus-

tained that burden, then your verdict should be for

the defendant Alaska Steamship Company." (P. R.

pp. 540, 541).
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XLIV.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XI, to

wit:

"You are instructed that if you find from a

preponderance of the evidence that the plaintiff

Katzeek, while he was on the dock watching, as

he admits, the defendant Alaska Steamship Com-

pany's servants unloading or preparing to unload

the boiler, either knew or ought to have known

that there was danger in standing on said dock

while said work was going on but that he volun-

tarily continued to stand there, and that while

so standing there he received the injuries, if any,

of which he complains, then you should return a

verdict for the defendant in this case." (P. R.

p. 541).

XLV.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XII,

to wit:

''You are instructed that the defendant Alaska

Steamship Company was not an insurer of the

personal safety of the plaintiff Katzeek, while he

was standing on the Haines Packing Company's

dock, and that the only duty which it owed to him,

while it was unloading the boiler over that dock,

was to refrain from willfully or wantonly injuring
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him or willfully or wantonly causing him to be

injured." (P. R. pp. 541, 542).

XLVII.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XIV,

to wit:

"The plaintiff Katzeek admits that at the time

that he was struck by the guy or pennant that

he was standing on the dock watching the man

on the S. S. 'Cordova' unload or start to unload

the boiler from the ship on to the dock. You are

instructed that the burden is upon Katzeek to

prove by a preponderance of the evidence that at

said time and place he was then and there and in

that manner performing some duty required of

him by his employment, if any, with the Haines

Packing Company." (P. R. p. 542).

XLVIII.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XV,

to wit:

"You are instructed that the fact, if you so

find, that, after Katzeek was struck, if you so

find, by the guy or pennant, the boiler fell while

being unloaded because a rope or some other piece

of gear gave way or broke, is not evidence that

the defendant Alaska Steamship Company was neg-

ligent at the time that Katzeek received the in-
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juries, if any, of which he complains. (P. R. pp.

542, 543).

XLIX.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XVI,

to wit:

**You are instructed that the fact, if you so

find, that after Katzeek was struck, if you so

find, by the guy or pennant, the boiler fell while

being unloaded because a rope or some other piece

of gear gave way or broke, is not evidence that

the defendant Alaska Steamship Company had

any knowledge or notice, prior to the breaking

thereof, that the pin in the shackle, which is claim-

ed to have broken at the time that Katzeek was

so struck, was defective." (P. R. p. 543).

L.

The Court erred in failing and refusing to

give defendant's Requested Instruction No. XVII,

to wit:

"You are instructed that the burden is on the

plaintiff Katzeek to prove the extent of the in-

juries, if any, that he sustained and also the

amount of damages, if any, to which he is en-

titled; and that he must prove the same by a pre-

ponderance of the evidence." (P. R. p. 543).

LVIII.

The Court erred in failing and refusing to
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give defendant's supplemental Requested Instruc-

tion No. V, to wit

:

"You are instructed that the defendant Alaska

Steamship Company was under no duty to give

warning by outcry or otherwise to the plaintiff

Katzeek prior to the time that it unloaded or

started to unload the boiler from the deck of the

steamer '^Cordova" onto the dock of the Haines

Packing Company if at the time or prior to that

time that it or its servants started to unload said

boiler the plaintiff Katzeek was standing on the

dock watching what, if anything, was taking place

with reference to the unloading or starting to un-

load said boiler." (P. R. p. 544).

LIX.

The Court erred in giving, over defendant's

objection its Instruction No. II, to wit:

"You are instructed that this action is brought

by the plaintiff against the defendant to recover

a judgment against the defendant for injuries to

his person, alleged to have been caused to the plain-

tiff while he was properly upon the wharf of the

Haines Packing Company near Haines, Alaska,

on the 30th day of May, 1923, by and through the

negligence of the defendant company in failing to

provide lifting gear of sufficient strength to lift

the boiler consigned to the Haines Packing Com-

pany and unload the same; and failing to provide
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experienced and competent employees to operate

the winches used to hoist the said boiler, whereby

the plaintiff was injured." (P. R. pp. 544, 545).

LX.

The Court erred in giving, over defendant's

objection, its Instruction No. V, to wit:

''You are instructed that the basis of this

action on the part of the plaintiff, as alleged in

the complaint, is the negligence of the defendant,

in failing to provide lifting equipment on the steam-

ship 'Cordova' of sufficient strength to handle the

boiler conveyed by the steamship to the Haines

Packing Company, and in failing to furnish ex-

perienced operators for moving the said boiler,

whereby the pin of the shackle, holding the line

of the boom and hoisting apparatus, broke and

struck the plaintiff, thereby injuring him.

"I instruct you that negligence is the want of

due care; that is to say, it is the failure to do

something that a person reasonably careful and

prudent would have done, or the doing of some-

thing that a reasonably careful and prudent per-

son would not have done under the circumstances

surrounding the case. It is the want of that due

care which an ordinarily prudent person would

use in the particular situation. Care and negli-

gence are relative terms and should be proportioned

to the danger reasonably to be apprehended from
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the circumstances surrounding the case under in-

quiry. The expression 'Care of an ordinarily pru-

dent person' means, in law, that a person must be

careful as an ordinarily prudent person, having

due regard for the rights, welfare and safety of

others, would be in the particular case being in-

quired into. The surrounding facts and circum-

stances are of controlling importance. What may
be deemed ordinary or due care in one case, may
under different circumstances and surroundings,

be negligence. Negligence is, therefore, relative

and comparative—a legal duty we owe to others

is the accepted standard, and that duty is meas-

ured by the exigencies of the occasion. The more

eminent the danger, the higher degree of care

required. In the last analysis, it is the knowledge

of the peril that is the basic element of the duty

and in any particular case the care is proportionate

to the knowledge, actual or imputed, of the danger

flowing from the act performed. What would be

extreme care under one kind of knowledge and

one state of circumstances would be gross negli-

gence under a different knowledge and in changed

circumstances. When danger is foreseen, the duty

imposed is to adopt every possible precaution to

avoid an injury thereby." (P. R. pp. 545, 546).

LXI.

The Court erred in giving, over the defend-

ant's objection, its Instruction No. VII, to wit

:
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"As before stated to you, it is not every in-

jury to a person, occasioned by another, that is

actionable. As stated, the basis of this action

is negligence and not until negligence is proved

by a preponderance of the evidence, by the party

alleging it, as alleged, can the jury find that there

v^^as negligence in the act complained of. There-

fore, you cannot find for the plaintiff in this ac-

tion unles you find, from a preponderance of the

evidence, that the plaintiff was injured, as alleged

in the complaint and that the injury was oc-

casioned by the negligence of the defendant, as

alleged therein. It devolves upon the plaintiff to

trace the cause of his injury directly to the failure

or neglect of the defendant, and to do this he must

establish by evidence or circumstances from which

it may be fairly inferred that there is a reason-

able probability that the accident resulted from the

want of the precaution which the defendant might

or ought to have resorted to, as alleged in the com-

plaint.

''You are instructed that the mere fact, if you

so find from the preponderance of the evidence,

that some part of the gear or tackle which in this

particular case is claimed to have been the pin

in the shackle that held the pulley through which

it is claimed ran the guy line of the starboard

boom on the steamship 'Cordova,' broke, and that

thereupon the guy or pennant struck the plaintiff
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and injured him, throwing him against the side

of said steamship and thence into the water, or

in any manner, does not of itself prove that the

defendant, or any of its officers or servants, was

negligent; nor does the mere fact that the said

pin or shackle, if you so find from a preponderance

of the evidence, was defective, prove, of itself, that

the defendant or its officers or servants was negli-

gent, as alleged in the complaint." (P. R. pp. 546,

547, 548).

LXII.

The Court erred in giving, over defendant's

objection, it's Instruction No. VII, to wit:

"I charge you further that the plaintiff al-

leges that he was an employee of the Haines Pack-

ing Company, the admitted owner of the dock

on which he claims to have been injured; that he

was on the dock at the time of the injury in pur-

suance of his employment. If he was on the dock

in pursuance of his employment, or if such dock

was customarily used by the plaintiff and others

as a public dock, by permission express or implied,

of the Haines Packing Company, he was, at the

time of the accident, rightfully upon said dock,

and if he was injured while thereon, through the

negligence of the defendant, as I have heretofore

instructed you, then he is entitled to recover dam-

ages for such injury, provided that you find that

such injury occurred through the negligence of the
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defendant, as alleged in the complaint, and that

at the time of his injury he himself was not guilty

of negligence contributing thereto." (P. R. p. 548).

LXIII. (XLIII.)

The Court erred in giving, over defendant's

objection, its Instruction No. Vlll-b, to wit:

''You are instructed that the burden is on

the plaintiff Katzeek to prove the extent of the

injuries, if any, that he sustained; and that he

must prove the same by a preponderance of the

evidence." (P. R. p. 548).

LXIV. (XLIV.)

The Court erred in giving, over defendant's

objection, its Instruction No. IX, to wit:

*'I further instruct you that it is the duty

of everyone to investigate, inspect and test the in-

strumentalities maintained by him, guided in so

doing by the knowledge that common experience

offers with respect to the possibility of peril. Every

peril need not be discovered, for no man is an in-

surer of the safety of others. There may be latent

or hidden perils which may not be discovered by

due investigation and inspection and testing of the

instrumentalities used and maintained by the

actor. If common experience has demonstrated

that danger lurks in the method adopted or in the

instrumentality maintained by a person, he rests

under the obligation of ascertaining the peril and



34

taking such reasonable precautions as an ordi-

narily prudent man would under the circumstances

take to avoid injury therefrom.

*'I instruct you that to some extent one may
rely upon the fact that an instrumentality used by

him is such as is ordinarily used for the purpose

intended, but this fact of itself is not sufficient to

relieve the user of such instrumentality from the

duty of inspection, such as an ordinarily prudent

person would use under all the circumstances, hav-

ing in view the perils resulting from such use.

"Therefore, in this case, if you find, from the

evidence, that the instrumentality used by the de-

fendant in hoisting the boiler, was of a capacity

sufficient to handle a boiler of the weight of the

boiler mentioned in the complaint, that fact may
be taken into consideration in determining whether

the defendant used due care in using such hoist-

ing apparatus; but the fact that it was commonly

used for such purpose would not, of itself, relieve

the defendant from due inspection of the instru-

mentality so used, if a reasonably prudent person

would have anticipated danger or peril from its

use, without such examination or inspection." (P. R.

pp. 549, 550).

LXV.

The Court erred in giving, over defendant's

objection, its Instruction XII, to wit:
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"You are instructed that the plaintiff sues

and contends for damages for pain and suffering.

You are instructed that pain and suffering is an

element of damages which the law recognizes; and

if you believe from the evidence in this case that

the plaintiff is entitled to recover from the defend-

ant any sum on account of pain and suffering

resulting from the injury alleged and stated in the

complaint and that such injury occurred through

the negligence of the defendant and that the plain-

tiff had not been guilty of contributory negligence,

as alleged by the defendant, then the amount of

such recovery is left by the law to the enlightened

consciences of you impartial jurors. You are in-

structed that if you find that the plaintiff is en-

titled to recover under the evidence and the rules

of law given you, you will be authorized to find

such amount of damages as would compensate him

for his physical and mental pain which he has

endured as a direct and proximate cause of the

defendant's negligence, if you find that the de-

fendant was negligent. If you find that he has

suffered pain, mental and physical, you would then

be authorized to allow him compensation for such

future mental or physical pain and suffering.

"You are instructed that a person who has

received an injury through the negligence of an-

other can have but one right of action. When he

comes before a jury once, that is the end of his
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case; and, therefore, if he is entitled to recover

at all, he is entitled to recover for injuries which

he had received in the past as well as that which

he endures at present and also those which he is

likely to endure in the future, so far as they are

discovered in the complaint and shown by the evi-

dence.

"There is no rule by which you can calculate

the amount. The law leaves it to your sound

judgment as to what the plaintiff is entitled to

recover in money, if you find that he is entitled to

recover, because the law knows only to compensate

in money. What he ought to receive for his pain

and suffering, what he has endured or will endure

in the future is for you to determine.

"You are further instructed that in determ-

ining the extent to which the earning capacity of

the plaintiff has been impaired by his injury, if

you find that he has received an injury and his

earning capacity had been impaired, you may
take into consideration, if you see fit, what he

has been earning in the immediate past as de-

termining the probability of what his earnings

would have been in the future, if he had not re-

ceived the injury, together with his present and

future earning capacity, and, in this connection,

you will consider the physical condition of the

plaintiff at the time of the injury and what it would
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have been but for his injury." (P. R. pp. 550, 551,

552).

LXVII.

The Court erred in giving, over defendant's

objection, its Instruction No. XIV, to v^it:

*'You are instructed that you are not author-

ized in this case to fix the amount of recovery by

the plaintiff, if you find that he is entitled to re-

cover, by reducing it to a mere matter of mathe-

matical computation. The amount, if any, recov-

ered by the plaintiff in this case, cannot be meas-

ured by taking a sum the interest on which will

produce the amount, if any, previously earned by

the plaintiff. But you are instructed that an

award for prospective damages is similar to a pay-

ment in advance and in fixing the amount, if any,

of the recovery by the plaintiff Katzeek in this

case, if you find that he is entitled to recover, that

amount should be reduced to its present worth.

And you are not entitled to consider the plaintiff's

wealth or poverty or any evidence relative to his

supporting his wife or children or any other rela-

tives.

''You are further not to allow the plaintiff

any punitive or exemplary damages; that is to say;

no damages can be imposed in this case as a pun-

ishment upon the Alaska Steamship Company, even

though you should find that the plaintiff sustained

injuries through the negligence of that company.
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or its servants. In other words, the damages, if

any, in this case cannot be exemplary; that is,

given by w^ay of example or punishment, but must

be limited to actual or compensatory damages; and

in estimating their amount, you should take into

consideration the monetary loss, if any, sustained

by plaintiff through inability to work during the

periods of his incapacity and probable incapacity

alleged in the complaint, also the condition of his

health, and physical ability to labor, before the

accident complained of, as compared with the pres-

ent condition thereof, and how far the injury is

probably permanent in its character and results,

as well as the physical and mental suffering he has

suffered, if any, by reason of the injury; and you

will allow such damages as in your opinion will

fairly and justly compensate plaintiff for all the

injury and loss and suffering, physical and mental,

sustained by him as the direct and approximate

results of the accident, not to exceed the amount

demanded in the complaint." (P. R. pp. 552, 553).

LXIX.

The Court erred in receiving and filing herein

the verdict of the jury in favor of the plaintiff and

against the defendant. (P. R. p. 553).

LXX.

The Court erred in refusing to allow defend-

ant's motion for a new trial. (P. R. p. 553).
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LXXI.

The Court erred in entering judgment herein

in favor of the plaintiff and against the defendant

which said judgment was entered herein on Janu-

ary 21, 1926, in favor of the plaintiff and against

the defendant for the sum of Five Thousand ($5,-

000.00) Dollars. (P. R. p. 554).

POINTS

The asssignments are more numerous than we
would prefer but we have not felt justified in

omitting to call any of them to the attention of

this Honorable Court because, in our view, they

clearly show that, throughout the case, from its

inception with plaintiff's pleadings until its close

with the entry of judgment against defendant, an

erroneous theory of the law was mistakenly ap-

plied to the case by the learned Trial Court. A
discussion of these various errors will readily

demonstrate, we believe, that thereby defendant

has been prejudiced to its material injury. This

discussion, while somewhat lengthy, will bring

these assignments, logically as we urge, within the

scope of a comparatively few legal principles, viz.

:

1. Evidence of accidents occurring subse-

quently to the accident by which plaintiff was in-

jured was inadmissible. (Assignments VII, VIII,

XXV, XLVIII, XLIX, P. R. pp. 534, 535, 542,

543).
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2. Evidence of the unexpectedness of the ac-

cident was properly admissible. (Assignment

XXII, P. R. p. 535).

3. Plaintiff had the burden to prove the ex-

tent of his injuries and the amount of his dam-

ages. (Assignments L, LXIII [XLIII], P. R. pp.

543, 548).

4. Instructions must be based upon evidence

and pleadings and not upon abstract propositions

of law. (Assignments LIX, LX, LXII, P. R. pp.

544, 545, 548).

5. Defendant was entitled to know the par-

ticulars as to plaintiff's employment and as to

where plaintiff was at the time that he was in-

jured. (Assignments XXIX, XXX, pp. 536, 537).

6. Plaintiffs's complaint did not state facts

sufficient to constitute a cause of action.

(A) A fifth amended complaint which
is deficient in its failure to state facts in the

same respect as the fourth and third amended
complaint is not entitled to be filed. (Assign-
ments XXVII, XXVIII, P. R. p. 536).

(B) A complaint which fails to state

facts sufficient to constitute a cause of action

is subject to demurrer under the Alaskan
statute. (Assignments XXXI, XXXII, P. R.

p. 537).

7. The evidence failed to disclose a cause of

action in favor of plaintiff and against defendant.
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(A) Defendant owed no duty to plain-

tiff in the unloading or in the preparing to

unload the boiler other than not to wilfuly

or wantonly injure plaintiff or to not wil-

fully or wantonly cause him to be injured.

(Assignments XXXV, XXXVI, XXXVII,
XXXVIII, XXXIX, XL, XLI, XLII, XLIV,
XLV, XLVII, LVIII, LX, LXI, LXII, LXIV
[XLIV], LXV, LXVII, P. R. pp. 537 to 542,

544 to 550, 552.)

(B) Defendant was not guilty of negli-

gence.

8. The jury should have been instructed to

return a verdict in defendant's favor. (Assign-

ments XXXIII, LXIX, LXX, LXXI, P. R. pp.

537, 553.)

ARGUMENT

I.

EVIDENCE OF ACCIDENTS OCCURRING
SUBSEQUENTLY TO THE ACCIDENT BY
WHICH PLAINTIFF WAS INJURED

WAS INADMISSIBLE.

Over defendant's objection the Court per-

mitted plaintiff's witness Perrin to answer the

question, ''After the men finished putting in a new

one, what did they do, do you know?" To which

said witness answered, "After they replace this

new one into the broken one, they try to lift this

boiler up again. When they was hauling up the

boiler even with the wharf, they kind of come back
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again, back and forth, the boiler is working back

and forth all the time. When it come up the sec-

ond time level with the wharf, going back and

forth, that thing broke again. While this boiler

dropped on top of the deck, everything was loose,

all the lines that was fastened up, was piled up

on top of the boiler, big part of it. I, when I see

that accident, I move right off back to the can-

nery. I was afraid to stand around." (Assign-

ment VII, P. R. p. 534; 145).

The Court also permitted the same witness,

over the defendant's objection, to answer the ques-

tion, "Now, will you tell the jury the particular

line that broke when the boiler fell the second

time?" To which said witness answered, "There

is two little lines which is carried on the boat. Those

two lines meet below. There is a hook on it which

is fastened to the boiler, and one of the lines which

leads to the mast is the one that broke." (Assign-

ment VIII, P. R. p. 534; 146).

All of this testimony pertained to an alleged

accident occurring subsequently to the accident in

which plaintiff was injured.

At the conclusion of plaintiff's case, defendant

moved to strike this testimony. (Assignment XXV,
P. R. p. 535; 245).

We submit that this evidence could in no wise

establish defendant's negligence, and that its only
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result and purpose were to prejudice the jury and

to distract their attention from the real issues,

and not to disclose any actual responsibility for

the injury to plaintiff. The testimony is well with-

in the objectionable features outlined by the Fed-

eral Supreme Court in Columbia R. R. Co. vs. Haw-
thorne, 144 U. S. 202, 207.

Similar evidence was properly stricken in the

opinion of the Michigan Supreme Court, which

said:

**In Lomar vs. Village of East Tatuas, 86
Mich. 14, 48 N. W. 947, it was permitted to

be shown that others had stepped into the

same hole prior to plaintiff's injury, for the

purpose of showing the existence of the de-

fect at the time the injury occurred; and it

was said that such evidence was competent,
as it might also tend to show constructive no-

tice of the defect to the village. It was further
said in that case that there was some conflict

of authority even upon this right. We have
been unable to find any case going beyond
this ruling, and holding that a plaintiff upon
such a trial might introduce proof that others

fell or stepped into the hole after the injury

occurred, even with a showing that it was in

the same condition as when plaintiff was in-

jured."

McGrail vs. Kalamazoo, 53 N.W. (Mich.)

955, 956.

"Evidence of accidents happening after

the injury to plaintiff is not admissible."

29 CYC. 613.
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"It is not permissible, however, to prove
that others stumbled in the same place after
the accident.'^

Branch vs. Klatt, 138 N.W. (Mich.) 263,
264.

See also:

McGarr vs. National & P. Worsted Mills^

60 L.R.A. (R.I.) 122, 127, 128.

In denying the motion to strike this evidence

the learned Trial Court gave as his reason: ''That

it tends to prove the weight of the boiler and the

inadequacy of the tackle," (P. R. p. 245).

But evidence of the weight of the boiler and

of the inadequacy of the tackle after the accident

could serve no purpose other than to act as a

premise from which to conclude that because of

an accident subsequent to plaintiff's injury such

weight and inadequacy existed at the time of the

prior accident when plaintiff was injured. If such

evidence is admissible, then evidence of a subse-

quent accident is admissible to prove a defect at

the time of a prior accident; which is nothing more

than resorting to evidence of subsequent accidents

to prove negligence at prior accidents.

This type of evidence is identical with the

evidence mentioned in McGrail vs. Kalamazoo,

supra, relative to third parties subsequently step-

ping into a hole and, we submit, is no different in

effect than evidence of subsequent alterations or
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repairs, which, as stated by the Michigan Court in

another case, approvingly cited by the United

States Supreme Court in Columbia R. R, Co. vs.

Hawthorne, supra, ''ought not to be admitted under

any circumstances."

The Court refused the instructions requested

by defendant that were based upon these principles

of law and that, if given, would have left no possi-

bility of the jury concluding that this evidence

was proof of defendant's negligence or knowledge

of the shackle pin at the time of the accident (As-

signments XLVIII, XLIX; P. R. pp. 542, 543).

II.

EVIDENCE OF THE UNEXPECTEDNESS OF
THE ACCIDENT WAS PROPERLY

ADMISSIBLE.

The Court refused to permit defendant's wit-

ness McDonald to answer the question, "Well, state

whether or not you were surprised or had expected

that the pin or the shackle would break there?"

(P. R. p. 443; Assignment XXII, P. R. p. 535),

which question was calculated to adduce direct

proof that there was no wilfulness or wantonness

on defendant's part in the occurrence of the acci-

dent. ^ That defendant was entitled to prove this

fact by positive evidence, certainly is clear under

the well-known rule that: "Either party is entitled

to introduce evidence to rebut that of his adver-

sary." 38 Cyc. 1343.
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Probably it may be said that no prejudice

was done defendant by the exclusion of this tesi-

mony, but such contention must rest upon the hy-

pothesis that the other evidence clearly showed,

without having this particuar question answered,

that no such element of wilfulness or wantonness

existed. Nevertheless, such positive testimony as

this question tended to adduce undoubtedly could

well have been an important, and even a decisive,

factor in the jury's mind, and its non-admission

plainly discloses the erroneous theory of the law

applied by the learned Trial Court to the case as

will be more fully demonstrated by our subsequent

discussion herein.

III.

PLAINTIFF HAD THE BURDEN TO PROVE
THE EXTENT OF HIS INJURIES AND
THE AMOUNT OF HIS DAMAGES.

The learned Trial Court, in its Instruction

Vlll-b (P. R. p. 517; Assignment XLIII, P. R. p.

548), partly covered defendant's Requested In-

struction XVII (Assignment L, P. R. p. 543), but

omitted an essential part thereof in not instructing

the jury that the burden was upon the plaintiff

to prove the amount of his damages. The jury

was told (Instruction XII, P. R. pp. 522, 523) how
to arrive at the amount of the plaintiff's damages

and as to what (Instruction XIV, P. R. pp. 525,

526) it should not consider in arriving at the
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amount of damages, yet it seems to us that these

instructions do not cover the necessary and import-

ant instruction that:

'The burden of proof is on plaintiff to

show .... the damages which he claims were
sustained."

29 CYC. 601.

IV.

INSTRUCTIONS MUST BE BASED UPON EVI-

DENCE, NOT UPON ABSTRACT PROPOSI-
TIONS OF LAW, AND UPON THE IS-

SUES RAISED BY THE PLEADINGS.

The statutory law governing the giving of the

instructions in this case, so far as pertinent, is:

''When the jury has been completed and
sworn, the trial shall proceed in the order
prescribed in this section, unless the court for
special reasons otherwise direct:

" " (Note: Paragraphs 1 to 5
omitted.)

"Sixth. The Court shall then charge the
jury, and if either party requires it, and shall

at the commencement of the trial give notice
of his intention so to do, the charge of the
court, so far as it relates to the law and the
facts of the case, shall be reduced to writing
and given to the jury by the court as written,
without any oral explanation. The charge,
when reducing to writing, must be filed with
the clerk."

Sec. 1019, C.L.A. 1913.
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"In charging the jury the court shall

state to them all matters of law which it

thinks necessary for their information in giv-

ing their verdict, but it shall not present the

facts of the case, but shall inform the jury
that they are the exclusive judges of all ques-
tions of fact."

Sec. 1023, ibid.

There is neither under these nor any other

statutes, so far as we are informed, any authority

for the trial court to give to the jury instructions,

however correct as abstract propositions of law,

which are not based on evidence. Such is, we sub-

mit, the general principal of law, and such has been

the ruling of the Supreme Court of Oregon, from

which state these statutes came.

"We have held it to be error for the trial

court to give to the jury instructions, however
correct as abstract propositions of law, if not
based on evidence."

Woodward vs. 0. Ry. & N. Co., 22 P.

(Ore.) 1076, 1080.

To the same effect, see

:

Roberts vs. Parish, 22 P. (Ore.) 136,

138;

State vs. Hogg, 129 P. (Ore.) 115, 116.

This Honorable Court has had occasion to re-

affirm this doctrine:

"The difficulty in the way of giving this

instruction was that there was no testimony

which warranted it. There is nothing in the
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evidence to show that Wert was serving upon
American vessels prior to March, 1901."

Holmgren vs. U. S. 156 Fed. 439, 445.

Plaintiff's fifth Amended Complaint, which

was not filed until after the close of his case (P. R.

p. 238), when he was fully informed as to his evi-

dence, set the following specific limitations upon

defendant's negligence: 'That all said injuries and

the said results of the same are permanent and

must be endured by plaintiff throughout his life

and are directly due to the negligence of the de-

fendant in this, that defendant neglected to provide

lifting equipment on said vessel 'Cordova' of suf-

ficient strength to handle the boiler being conveyed

by said steamship 'Cordova' to the Haines Pack-

ing Company, and further that the said defendant

failed to furnish experienced operators for moving

the said boiler." (P. R. p. 14, 15). The learned

Trial Court departed from the confines of this

limitation in its Instruction No. 2 (P. R. pp. 511,

512; Assignment LIX, pp. 544, 545) by assuming

that the plaintiff meant thereby that the defend-

ant was negligent in failing to provide lifting gear

of sufficient strength, not to handle, but to lift said

boiler. Perhaps the distinction between the two is

so slight as to warrant such assumption; but it

further exceeded plaintiff's limitations upon de-

fendant's negligence by assuming in the same in-

struction that plaintiff had alleged that defend-



50

ant's negligence also consisted of a failure to pro-

vide experienced and competent employees to op-

erate the winches used to hoist the said boiler. The

court thereby interpolated the word ^^competent"

—a word with an entirely different meaning than

the word "experienced,"—and also changed plain-

tiff's allegation from "operators for moving the

said boiler" to "employees to operate the winches

used to hoist the said boiler." While doubtless lift-

ing the boiler would be an upward movement and

therefore a moving of the boiler, yet proof of fail-

ure to furnish experienced operators for moving

the boiler would not prove failure to provide ex-

perienced and competent employees to operate the

winches used to hoist the boiler.

Instruction No. 5 (P. R. p. 513; Assignment

LX, P. R. p. 545) used more nearly the exact

language of plaintiff's complaint as to defendant's

negligence, but erroneously contained the follow-

ing additional verbiage: "whereby the pin of the

shackle, holding the line of the boom and hoisting

apparatus, broke and struck the plaintiff, thereby

injurying him."

This additional clause departs from plain-

tiff's specific limitations as to of what defendant's

negligence consisted (P. R. p. 15), and also from

plaintiff's pleading, which did not allege that the

shackle pin struck him (P. R. p. 13), but that the

starboard boom guy struck him (P. R. p. 14). The
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evidence is also, at least fairly, plain that plain-

tiff was hit by the guy or pennant ( P. R. pp. 268,

347, 418, 419).

Again, Instruction No. 8 (P. R. p. 517; As-

signment LXII, p. 548) assumed that there had

been evidence that the Haines Packing Company's

dock v^as customarily used by the plaintiff and

others as a public dock. The court had previously

fallen into this same error (P. R. p. 247). The

record, v^e submit, is bare of any evidence that this

dock v^as either a public or a semi-public dock.

The dock belonged to the Haines Packing Company
or Tim Vogel, and v^as sometimes knov^n as the

"Haines Packing Company's Dock," and some-

times knov^n as 'Tim Vogel's Dock" (P. R. pp.

151, 283).

These instructions prejudiced defendant not

only by placing before the jury the issue as to

whether or not plaintiff was struck by the iron

or steel shackle or its pin instead of by the guy or

pennant, but also by substituting, in place of the

question as to whether plaintiff, as he claimed (P.

R. pp. 12, 13), was on the dock in the perform-

ance of the functions of his employment with the

Haines Packing Company, the question as to

whether plaintiff was on the dock by permission,

either express or implied, and really allowed the

jury to find a verdict for plaintiff regardless of

whether or not he was performing any work on the
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dock even though he was simply there as an idle

by-stander by permission.

The extension of these instructions to issues

beyond those raised by the pleadings made these

instructions, we urge, objectionable under the well

known rule that:

"The general rule is well settled that in-

structions should be confined to the issues

made by the pleadings, although the issues are

not well pleaded; that an instruction which is

based on an issue not raised by the pleadings

is erroneous, and may properly be refused."

38 CYC. 1614, 1615.

Moreover, it can scarcely be seriously main-

tained that defendant in any wise consented to the

broad scope of these instructions, under the opera-

tion of any exception to that general rule, as de-

fendant not only moved for a nonsuit at the close

of plaintiff's case but also specifically objected to

these instructions.

V.

DEFENDANT WAS ENTITLED TO KNOW
THE PARTICULARS AS TO PLAINTIFF'S
EMPLOYMENT AND AS TO WHERE
PLAINTIFF WAS AT THE TIME

THAT HE WAS INJURED.

Plaintiff's pleading v/as very indefinite and

general as to plaintiff's occupation and position on

the dock, i.e. : "That on the 30th day of May, 1923,
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plaintiff was an employee of the Haines Packing

Company, and while performing the functions of

his employment with said Haines Packing Com-

pany was standing on the wharf of said Haines

Packing Company, which said wharf is located at

the mouth of the Chilkat River, near Haines,

Alaska, and within the jurisdiction of this court,

and while plaintiff was so standing upon said

wharf, as aforesaid, the said steamship 'Cordova,'

then and there being operated by defendant, tied

up at the wharf of said Haines Packing Company."

(P. R. pp. 12, 13).

This averment, if at all, is only very loosely

connected to the actual time of the accident. The

words "then and there," used in that as well as in

the subsequent paragraph of the pleading, even if

they bridged the gap that otherwise existed be-

tween the time that the ship landed at the dock

and the time of the injury, in no wise illuminated

the vagueness and uncertainty as to plaintiff's

occupation and position at that time.

Defendant sought to bring some light on this

subject by moving that plaintiff's pleading be made

more definite and certain and particularly that

allegation thereof: ''while performing the func-

tions of his employment, by stating the nature of

his said employment and in what he was actually

engaged at the time and place referred to in said
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allegation" (P. R. p. 27; AsMgnment XXIX, P. R.

p. 536).

Section 908, Compiled Laws of Alaska 1913,

provides, among other things, that:

"When the allegations of a pleading are

so indefinite and uncertain that the precise

nature of the charge or defense is not appar-
ent, the court may require the pleading to be
made definite and certain by amendment."

Defendant also made demand upon plaintiff

for the following, among other, particulars: 'The

time and place of the receipt of the alleged in-

juries by plaintiff, and where said plaintiff was

at the time of the receipt of the alleged injuries by

him," (P. R. p. 26; Assignment XXX, P. R. p.

537).

While, so far as we are advised, the Alaskan

statute has no specific provision providing for the

furnishing of a Bill of Particulars, other than the

items of an account may be demanded (Sec. 906,

C.L.A. 1913), yet surely there was no legal im-

propriety in a demand for particulars that would

cure the vagueness and uncertainty that existed in

plaintiff's pleading.

The prejudice occasioned by the denial of the

motion as well as of the demand is apparent; if

plaintiff had pleaded, what his evidence disclosed,

that his position on the dock at the time of the

accident was simply that of an idle by-stander
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and that at that time the functions of his alleged

employment consisted of idly watching the work

that was going on aboard the ship (P. R. p. 41 to

45, 52, 80 to 83, 151, 157, 158, 170, 171, 178, 179,

189, 202), defendant, in all likelihood, would never

have been compelled to have defended itself by a

trial, as those facts would have shown that plain-

tiff had no cause of action against defendant (See

Points VI, VII, infra).

These particular facts could not have been

known to defendant as well as to plaintiff. Plain-

tiff surely knew his own work and position better

than the defendant could have known them. His

position and work on the dock were material facts

to the knowledge of which defendant was entitled.

We, therefore, submit that both the motion and

demand should have been granted.

"If defendant wished to be more speci-

fically advised what alleged injuries resulting

from the accident it was called on to respond
for, it should have moved for a bill of par-
ticulars."

Brooklyn Heights R. Co. vs. MacLaury,
107 Fed. (2 CCA.) 644.

''If the defendant wished to have a more
detailed statement of the injuries, it should
have demanded a bill ^of particulars."

A^. Y. Transpr. Co. vs. Garside, 157 Fed.

(2 CCA.) 521 at 523.

"On motion to make more definite and
certain, raising the objection that the allega-
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tions are too general, the particulars of the

negligence must be set forth, unless the facts

are within the knowledge of defendant, and
are such that the plaintiff cannot be expected
to know them."

29 Cyc. 572.

"In consequence of the rule that negligence

to render a defendant liable must be the proxi-

mate cause of the injury, connection between
the act or omission and the resultant injury

must be shown and a complaint is insufficient

if it fails to show such connection or where
the contrary appears from the other allega-

tions.'
'

29 Cyc. 573.

"A complaint for personal injuries must
aver with certainty and definiteness, to a

common intent, what such injuries were; and
it is not enough that it state that they were
serious and that plaintiff suffered therefrom
both in body and mind."

Delivery Co. vs. Henrys 34 So. 389.

'The general rule as stated in DeForest
vs. Leite, 16 Johns. 128 (quoting from
1 Chitty on Pleading) is that 'whenever the

damages sustained do not necessarily arise

from the act complained of, and, consequently,

are not implied by law, in order to prevent
the surprise on the defendant which other-

wise might ensue on the trial the plaintiff

must, in general, state the particular damage
which he has sustained, or he will not be per-

mitted to give evidence of it.'
"

Maynard vs. Ore. R. Co., 72 P. (Ore.)

591.



57

"If the allegations in the petition were in

any manner indefinite and uncertain, as al-

leged by counsel, application should have been
made to make the plaintiff make the petition

more definite and certain by amendment."

Edgerton vs. O'Neill, 46 P. (Kan.) 206
at 211.

The foregoing authorities, it may be urged,

are not analogous. While, it is true, they do not

directly state that a defendant is entitled to know

the definite facts as to plaintiff's occupation and

position at the time of an injury which is the sub-

ject of a negligence suit, yet we submit that they

are analogous as to the principle involved and that

in a negligence case such as that at bar, where

plaintiff had no contractual relationship with de-

fendant, the latter was entitled to be informed of

the particular facts relative to plaintiff's alleged

employment (with another) that brought him to

where he claimed to have been injured by de-

fendant's negligence.

VI.

PLAINTIFF'S COMPLAINT DID NOT STATE
FACTS SUFFICIENT TO CONSTITUTE

A CAUSE OF ACTION.

The rule as to what must be necessarily aver-

red to state a cause of action by reason of per-

sonal injuries has been well stated by the Illinois

Supreme Court as follows:
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"In actions growing out of personal in-

juries it is necessary to aver and prove three

elements to make out a cause of action: First,

the existence of a duty on the part of the de-

fendant to protect the plaintiff from the in-

jury of which he complains; Second, a failure

of the defendant to perform that duty; and,

Third, an injury to the plaintiff resulting from
such failure."

Miller vs. S. S. Kresge Co., 306 111. 104,

137 N.E. 385 at 386.

Defendant's requested instruction to cover this

rule was denied (Assignment XXXV, P. R. pp.

537, 538). The learned Trial Court defined neg-

ligence (P. R. p. 513, 514) and told the jury that

it devolved upon plaintiff to trace the cause of his

injury directly to defendant's failure* or neglect

(P. R. p. 516), yet the essential premise, that neg-

lect must be based upon a duty owed by defendant

to plaintiff, was, we urge, entirely lacking from the

court's instructions. The defendant might be neg-

ligent, and even negligent in a duty, neither of

which we concede even arguendo, but, neverthe-

less, unless it was negligent in a duty owed to plain-

tiff, it would not be liable. Singleton vs. Felton,

101 Fed. 526 at 528, quoted infra.

This rule as to what must be alleged and

proved to show actual negligence has been stated

by the Montana court as follows:

''Since actionable negligence arises only

from a breach of legal duty, it follows that



59

as a prerequisite to recovery, the plaintiff must
allege and prove (a) that the defendant owed
a legal duty to the plaintiff; (b) that the plain-

tiff failed to perform its duty; (c) that dam-
ages resulted; and (d) that the breach of duty
was a proximate cause of injury."

Bennetts vs. Silver Bow Amusement Co.,

211 Pac. (Mont.) 336 at 339.

Plaintiff's only allegation in his complaint to

lay the foundation of the existence of a duty owed

to him by defendant is contained in the third para-

graph of his Fifth Amended Complaint which,

omitting dates and places, is as follows:

"That plaintiff was an employee
of the Haines Packing Company, and while
performing the functions of his employment
with said Haines Packing Company, was
standing on the wharf of said Haines Pack-
ing Company and while plaintiff was
so standing upon said wharf, as aforesaid, the
said Steamship 'Cordova,' then and there be-
ing operated by defendant, tied up at the
wharf of said Haines Packing Company." (P.

R. pp. 12, 13).

This paragraph, except as to the phrase, "within

the jurisdiction of this court," omitted from the

above quotation, is the same in the Fourth Amend-

ed Complaint (P. R. p. 8), and in the (Third)

Amended Complaint (P. R. p. 2).

The important question to be decided, so far

as the pleadings are concerned, is, What duty did

defendant owe to plaintiff during the time that
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defendant had its Steamship ''Cordova" at the

Haines Packing Company's dock while plaintiff

was standing upon that dock performing the func-

tions of his employment with that company. Strictly

speaking, under the pleadings, the question, we
suppose, might be limited to the exact tfme that

the vessel was being tied up at said wharf, as the

pleading is deficient in not continuing plaintiff's

employment and position on the dock up until the

time of the unloading of the boiler. This hiatus

will be clearly disclosed, we believe, in the later

discussion of the evidence.

Defendant sought long before the trial to as-

certain what plaintiff claimed he was actually do-

ing and made a motion to require plaintiff to make

more definite and certain the allegation, "While

performing the functions of his employment," (P.

R. p. 27), which motion was denied (P. R. p. 28),

and which motion was subsequently submitted to

the Fourth Amended Complaint (P. R. p. 47), and,

we submit, also to the Fifth Amended Complaint

(P. R. pp. 240; 242; Assignment XXIX, P. R. p.

536, 537).

Assuming arguendo that by this paragraph

of his complaint, plaintiff pleaded that he was

lawfully on the premises, and we are unable to

concede even for the purpose of argument that this

averment could have any wider scope, yet, we

think it a well-established principle of law that the



61

mere allegation that plaintiff was lawfully on the

premises was insufficient to show invitation, but

only at the most showed that he was a licensee.

See 29 Cyc. 568.

In a case in point in which the New Jersey

Supreme Court sustained a demurrer to a com-

plaint in which the plaintiff claimed that the de-

fendants were engaged in manufacturing machin-

ery and at the time of the injury were engaged in

planing a large castor on a planer, the substantial

grounds of which complaint were, as stated by

that court, that the defendants did not properly

construct their planer, and, being a dangerous in-

strument, did not surround it with proper safe-

guards, the plaintiff having also alleged that he

was lawfully in said works, and upon the premises

as he had a perfect right to be, and being there

engaged in a lawful and proper pursuit, that court

in its syllabus of the case tersely sustained the

principle, for which we are contending, in the fol-

lowing language:

"In an action for injuries received in the
manufactory of the defendants, the general
allegation that plaintiff was lawfully on the

premises is sufficient to show that he was not
a trespasser. The facts from which such right

proceeds need not be stated. But such general
allegation will not show that he was there
with a greater right than that of a mere li-

censee. A manufacturer or other owner is
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not bound to fence his dangerous machinery
in favor of a simple licensee."

Mathews vs. Bonsee et al., 16 Atl. (N. J.)

195.

The New Jersey case just referred to was

approvingly cited subsequently by the Indiana ap-

pellate court in a case in which the complaint stated

that the appellants invited the public to visit the

house in question for the purpose of trade and

that it was a place of public resort for such pur-

pose and that the appellee fell through a hatch-

way located in that part of the store-room used

as a walk-way and where the customers of the

appellants would and did go in trade and inspec-

tion of goods. While the complaint failed to show

that the appellee was one of the class of persons

so invited to visit the premises, it did state that

the appellee ''while properly and necessarily in

said building, without fault on her part, fell

through said hatchway." The Court said:

''If this be considered sufficient to show
that the appellee was not a trespasser it can
not be regarded as showing that she was in

the place of danger by the invitation of the

appellants, or as showing more than that she
was a mere licensee. The complaint does not
show that the appellants failed to perform any
duty which they owed to the appellee, and
therefore the court erred in overruling their

demurrer."

Thiele et al. vs. McManus, 28 N.E. (Ind.)

327 at 328.
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While in the Georgia case of Rome Furnace

Co. vs. Patterson, 48 S. E. (Ga.) 166, the plain-

tiff was a mere casual visitor to and lounger in

the blacksmith shop in which he was injured, we

find nothing in that decision to indicate that the

holding would have been different had he gone

into the shop for some legitimate purpose but,

after having accomplished that purpose, had ling-

ered simply as an on-looker for a period of ten

to twenty minutes, as the plaintiff did in the case

at bar (P. R. pp. 303, 379, 398, 402, 409, 426),

before the accident took place by which he was in-

jured. The petition in that case failed to state

that the defendant knew or had reason to appre-

hend at the time of the alleged neglect that the

plaintiff was upon the premises where the explo-

sion occurred, and the Court sustained the de-

murrer to it.

In a railroad case arising in Alabama, the

plaintiff was an employee of the coal company

which was engaged in getting and shipping coal

on the line of the defendant's railroad. There was

at the place where the coal company did business

a side or spur track against which was the coal

company's tipple, used for loading coal into the

cars. The defendant would put cars on this side

track near the tipple to be loaded. On the oc-

casion of the injury, the plaintiff was riding on

one of these empty cars, a number of which were



64

being moved on the side track to be stopped at the

tipple. The plaintiff alleged that it was his duty

to be and to remain upon said empty cars while

they were being switched and to apply the brakes

to stop them at the tipple where they were to be

loaded with coal and that, while in the discharge

of this duty, he applied the brakes but that the

brake he attempted to turn was defective and, in-

stead of stopping the cars, hurled him upon the

track and that the wheels passed over his leg,

whereby he lost his leg. The Court held, in sus-

taining the demurrer to the complaint, that:

"The duty of the plaintiff, it must be
taken, arose out of his contract with his em-
ployer; but there was no allegation that there

was ever any agreement at all with the de-

fendant, either by the plaintiff or the coal

company, whereby it became plaintiff's duty
to be and remain upon the cars and apply
the brakes, and there is nothing in the count
from which the slightest implication could

arise that the defendant agreed on, assented

to, or even knew of such an arrangement or

duty; and, for aught that appears, neither

the defendant nor its servants knew that the

plaintiff was upon the car in the performance
of any such duties at the time of the injury.

If it be supposed that the servants saw him
there, there is nothing alleged imposing a duty
upon them to treat him otherwise than as a
trespasser. When the plaintiff's supposed
duty to be there had its origin, or whether he

had ever been there before the occasion of

his injury, does not apear. In fact, there is
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nothing to show that the defendant or its ser-

vants knew, or ought to have known, any-
thing about the plaintiff or his relations to

the coal company, or his duties growing out
of those relations. He was, therefore, in no
position to complain of the defective brake."

Brosline vs. Kmisas City M. & R. Co., 21
So. (Ala.) 475 at 477.

Nowhere in plaintiff's complaint, we contend,

is there anything to show that the defendant or its

servants knew or ought to have known anything

about the plaintiff or his relations to the packing

company or his duties growing out of those rela-

tions, any more than there was anything to show

such duty or relations in the case last above cited.

In another railroad case, which we believe

pertinent although we do not concede that the

breaking of the shackle or its pin was due to the

negligence of the defendant herein, in which the

decedent, contrary to the rules of the railroad, of

which he knew and had been warned, boarded a

construction train and so concealed himself in or

about the caboose that his presence thereon or

therein was not known to any one of those in charge

of or operating said train and lost his life by a

rear-end collision between the construction train

and a freight train, Mr. Justice Lurton, then Cir-

cuit Judge Lurton, speaking on behalf of the Cir-

cuit Court of Appeals for the Sixth Circuit, said,
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even though the collision was admittedly due to

negligence, that:

"Actionable negligence presupposes some
duty owed to the person asserting a right of

action by the defendant, and a breach of that

duty."

Then, after reciting the facts that the de-

cedent was not a passenger and that he had no

right there and knew the rules of the railroad

against his being there, and that his presence

thereon was unknown to those operating it, and

that there was no intent to bring about the col-

lision which cost him his life, etc.. Judge Lurton

proceeded to further say:

"His place on the train being unknown,
the rule which requires an exercise of ordi-

nary care to avoid unnecessary injuries to a

trespasser after his presence and danger are

observed, has no application.

"The defendant, upon the facts, owed no
duty to the deceased, and no action will lie

for the negligence of the servants of the plain-

tiff by which the collision occurred. Action-

able negligence consists in the failure to exer-

cise that degree of care towards the plain-

tiff which was due to the plaintiff by the

defendant under the circumstances of the case.

That the servants of the defendant were under

an obligation to exercise care in the rnoye-

ment of trains in order to prevent a collision

may be conceded. This duty they neglected.

But that was not a duty owed to the deceased

under the facts of this case, and the breach
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of duty by which the collision occurred was
not of a duty due to the deceased."

Singleton vs. Felton, 101 Fed. 526 at 528.

To us it plainly appears that the following

general rules were applicable and should have been

applied to this case by the learned Trial Court, viz.

:

"As a general rule those in charge of a

vessel are bound to exercise ordinary care to

avoid injuring persons who are rightfully on

or about the vessel by express or implied in-

vitation, and hence the vessel and her owners
are liable for injuries caused to persons, who
are on the vessel by express or implied invi-

tation, by reason of their negligence or of that

of the master or crew, as by dangerous or de-

fective conditions or appliances; but they do

not owe such duty to trespassers or mere li-

censees, as such persons enter upon the ves-

sel at their own risk, and the vessel is bound
to refrain only from wilfully and wantonly
injuring them."

36 Cyc. 172.

"In cases of licensees, the wharfinger is

bound to refrain from acts of WANTON OR
WILFUL INJURY or active negligence ren-

dering the premises dangerous."

28 R.C.L. 45, 46.

As stated by the Michigan Court:

"It is the violation of duty which is the

cause of action; and it must be such that if

the duty had been performed there would have

been no harm done."
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Schindler vs. Milwaukee L. S. & W. Ry.

Co., 43 N.W. 911, at 916.

(A) A fifth amended complaint which is

deficient in its failure to state facts in the same

respect as the fourth and third amended complaint

is not entitled to be filed.

While the Alaskan statute (Compiled Laws of

Alaska 1913) has a number of liberal provisions

as to the amendment of pleadings, viz.

:

**Sec. 919. No variance between the alle-

gation in a pleading and the proof shall be

deemed material, unless it shall have actually-

misled the adverse party to his prejudice in

maintaining his action or defense upon the

merits. Whenever it shall be alleged that a

party has been so misled, that fact shall be
proved to the satisfaction of the court, and in

what respect he has been misled; and there-

upon the court may order the pleading to be
amended upon such terms as shall be just.

*'Sec. 920. When the variance is not

material, as provided in the last section, the

court may direct the fact to be found accord-

ing to the evidence, or may order an immed-
iate amendment, without costs.

'Sec. 922. Any pleading may be once

amended by the party of course, without costs

and without prejudice to the proceedings al-

ready had, at any time before the period for

answering it shall expire; in such case a copy
of the amended pleading shall be served on
the adverse party before the expiration of said

period.
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"Sec. 923. After the decision upon a de-

murrer, if it be overruled, and it appears that
such demurrer was interposed in good faith,

the court may, in its discretion, allow the

party to plead over, upon such terms as may
be proper. If the demurrer be sustained the

court may, in its discretion, allow the party
to amend the pleading demurred to, upon such
terms as may be proper.

''Sec. 924. The court may, at any time
before trial, in furtherance of justice, and
upon such terms as may be proper, allow any
pleading or proceeding to be amended by add-
ing the name of a party, or other allegation

material to the cause, and in like manner and
for like reasons it may, at any time before
the cause is submitted, allow such pleading or
proceeding to be amended, by striking out the

name of any party, or by correcting a mis-
take in the name of a party, or a mistake in

any other respect, or when the amendment
does not substantially change the cause of

action or defense, by conforming the plead-

ing or proceeding to the facts proved.

"Sec. 926. When the plaintiff shall be
ignorant of the name of a defendant, such de-

fendant may be designated in any pleading or

proceeding by any name; and when his true
name shall be discovered, the pleading or pro-

ceeding may be amended accordingly.

"Sec. 927. When any pleading or pro-

ceeding is amended before trial, mere clerical

errors excepted, it shall be done by filing a new
pleading, to be called the amended complaint,

or otherwise, as the case may be. Such amend-
ed pleading shall be complete in itself with-
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out reference to the original or any preced-

ing amended one.

**Sec. 928. Any pleading not duly veri-

fied and subscribed may, on motion of the

adverse party, be stricken out of the case. When
any pleading contains more than one cause
of action or defense, if the same be not pleaded
separately, such pleading may, on motion of

the adverse party, be stricken out of the case.

When a motion to strike out is allowed, the

court may, upon such terms as may be proper,

allow the party to file an amended pleading,

or if the motion be disallowed, and it appear
to have been made in good Taith, the court

may, upon like terms, allow the party to

plead over."

yet, it does not seem to us that these provisions

are so liberal as to permit the filing, over the ob-

jection of defendant, of three amended complaints,

each containing the same fundamental defect of

not stating facts sufficient to constitute a cause of

action. The learned Trial Court overruled defend-

ant's objection on this ground to the (Third)

Amended Complaint (P. R. p. 6; Assignment

XXXI, P. R. p. 537) and thereafter when plaintiff

asked permission to file his Fourth Amended Com-

plaint, defendant objected to its filing on that very

ground (P. R. p. 29; Assignment XXVII, P. R. p.

536), and defendant also objected on the same

ground to the filing of the Fifth Amended Com-

plaint (P. R. p. 241; Assignment XXVIII, P. R.

p. 536).
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While we have no doubt that under the Al-

askan statute the allowance of the filing of an

amended complaint is largely discretionary with

the Trial Court, yet we urge that such discretion

is not entirely unlimited but is subject to a rea-

sonable use and that, when the defects of a plead-

ing and its proposed amendments are called as

often as three time to the attention of the Court,

to permit such amendatory pleadings to be filed

without first requiring the defects to be cured con-

stitutes an abuse of that discretion.

(B) A complaint which fails to state facts

sufficient to constitute a cause of action is subject

to demurrer under the Alaskan statute.

Among other things, Section 890, Compiled

Laws of Alaska 1913, provides as follows:

"Sec. 890. The defendant may demur to

the complaint within the time required by law
to appear and answer, when it appears upon
the face thereof, either

—

''Sixth. That the complaint does not state

facts sufficient to constitute a cause of action."

As we have seen, the defendant's demurrer

to the (Third) Amended Complaint on this ground

was overruled (P. R. p. 6; Assignment XXXI, p.

537). A demurrer on the same ground was also

submitted to the Fourth Amended Complaint (P.

R. p. 7), but overruled (P. R. p. 34; Assignment

XXXII, p. 537), which demurrer was subsequently
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made to the Fifth Amended Complant but over-

ruled (P. R. p. 242; Assignment XXXII, P. R.

p. 537).

Defendant thus consistently maintained its

contention by demurrer, which is the procedure

provided by statute to press such issue, that plain-

tiff's complaint did not state facts sufficient to con-

stitute a cause of action. Inasmuch as the deci-

sions in Miller vs. S. S. Kresge Co., 306 111. 104,

137 N.E. 385 at 386, Bennetts vs. Silver Bow
Amusement Co., 211 Pac. (Mont.) 336 at 339,

Mathews vs. Bonsee et al., 16 Atl. (N. J.) 195,

Thiele et al. vs. McManus, 28 N.E. (Ind.) 327,

Brosline vs. Kansas City M. & R. Co., 21 So. (Ala.)

475, and Singleton vs. Felton, 101 Fed. 526, supra,

plainly show that the complaint did not state facts

sufficient to constitute a cause of action, clearly

an error was committed by the learned Trial Court

in overruling defendant's demurrers.

Plaintiff's pleadings failed to state not only

either what duty was imposed upon defendant

towards plaintiff or facts from which such duty

could be implied but also that defendant failed to

discharge or fulfill any such duty. True, plain-

tiff alleged he was on the dock in performance of

the functions of his employment with the Haines

Packing Company and that, while there, he was

injured through defendant's negligence. But the

only duty, as we have seen, which defendant owed
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plaintiff under those circumstances was to not wil-

fully or wantonly injure plaintiff. The latter does

not claim that defendant wilfully or wantonly in-

jured him. The want of such contention tacitly

admits that defendant must have fully performed

such duty, if any, that it owed to plaintiff while

he was on the dock; hence, that there was no duty

towards plaintiff which defendant did not discharge

or fulfill. If there was no duty undischarged or

not fulfilled by defendant, then very apparently

there was no duty owing to plaintiff by defend-

ant for which the latter became liable, and there

being no liability very clearly no actionable duty

was pleaded by plaintiff.

*'In order to maintain an action for an
injury to person or property by reason of

negligence or want of due care, there must be

shown to exist some obligation or duty towards
the plaintiff which the defendant has left un-
discharged or unfulfilled. This is the basis

on which the cause of action rests. There can
be no fault, negligence or breach of duty where
there is no act, service, or contract which a

party is bound to perform or fulfill. The
complaint should allege what duty was im-

posed upon defendants towards plaintiff, or

state facts from which the law will imply the

duty, and then allege a breach or negligent

performance of the duty."

Kennedy vs. Hawkins, 102 P. (Ore.) 733,

25 L.R.A.N.S. 607.
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VII.

THE EVIDENCE FAILED TO DISCLOSE A
CAUSE OF ACTION IN FAVOR OF PLAIN-

TIFF AND AGAINST DEFENDANT.

While we believe that beyond a question of a

doubt plaintiff failed to make out by his pleading

a cause of action against defendant, yet an ex-

amination of the evidence will even more plainly

disclose that plaintiff failed to make out such cause

of action by his proof. Before discussing the evi-

dence, it may not be amiss to ascertain the further

averments of plaintiff's pleading that are the pur-

ported foundation of the second element neces-

sary to establish a cause of action against defend-

ant in this kind of a case. He attempted, as we

have seen, to plead the first element in the third

paragraph of his complaint (P. R. pp. 12, 13).

The second element, namely, defendant's failure

to perform the alleged duty that it owed to plain-

tiff, was attempted to be pleaded in paragraph

IV of his Fifth Amended Complaint (P. R. pp. 13,

14. 15).

After narrating how the accident happened

and the injury sustained by him, plaintiff summar-

ized this narration into a specific limitation as to of

what defendant's negligence consisted, namely,

''that defendant neglected to provide lifting equip-

ment on said vessel 'Cordova' of sufficient strength
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to handle the boiler being conveyed by said steam-

ship 'Cordova' to the Haines Packing Company,

and further that the said defendant failed to furn-

ish experienced operators for moving of said boil-

er," (P. R. top of page 15). This specific limita-

tion upon defendant's negligence was also set in

plaintiff's Fourth Amended Complaint (P. R. top of

page 10). Certain other changes v^ere made in the

narration of the accident (P. R. pp. 239, 240).

As we have set out in our summary of evi-

dence, supra, plaintiff was not and did not claim

to be an employee of the defendant (P. R. p. 12,

13). He claimed to have been an employee of the

Haines Packing Company, but it was after the

quitting time of his work when the Cordova called

at that company's dock (P. R. p. 52) and at the

time that he saw the ship coming in he was sim-

ply taking a walk (P. R. p. 41). The only work

which he claimed to have done was to have helped

haul the head-line and the stern-line of the ship

over and onto mooring piles (P. R. pp. 42, 80, 81).

The accident indisputably happened from ten

to twenty minutes after the vessel had landed at

the dock (P. R. pp. 303, 379, 398, 402, 409, 426).

He was not assisting or doing any kind of work

either for the ship or on the dock at the time of

the accident (P. R. pp. 377, 378), but, as the tes-

timony of himself and his witneses as well as de-

fendant's witnesses shows, he was simply a by-
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stander watching the work that was going on board

ship preparatory to unloading the boiler. (P. R.

pp. 44, 45, 81, 82, 83, 157, 158, 170, 171, 179, 189,

269, 276, 392, 407, 417, 418, 444, 445, 448).

(A) Defendant owed no duty to plaintiff in

the unloading or in the preparing to unload the

boiler other than not to wilfully or wantonly in-

jure plaintiff or to not wilfully or wantonly cause

him to be injured.

Our contention is that defendant owed no duty

to plaintiff under these circumstances other than

not to knowingly have let him run upon a hidden

peril and not to have wilfully or wantonly caused

him an injury. That the defendant did not wil-

fully or wantonly cause plaintiff an injury and

did not knowingly permit him to run upon a hid-

den peril is, we believe, self-evident under all of

the evidence. The decisions, many of which are

of very eminent authorities, unanimously, so far

as we have been able to ascertain, support our con-

tention. The books are filled with cases which

either in facts or by analogy are on all fours with

this case.

In the following case, the plaintiff went upon

the defendant's steamship for the purpose of con-

sulting with one of the defendant's surgeons. He

had no invitation to go upon the ship but, after

reaching there, met a supposed officer of whom he
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inquired as to where he could find the doctor. The

answer to his inquiry purported to point out the

doctor's cabin but added no invitation to the plain-

tiff's already implied purpose to go there. The

plaintiff went along the way pointed out and, as

he came out from the passage-way, turned his head,

and almost immediately was struck and knocked

into the ship's hold, the latter being near the end

of the passage-way, by a bag of flour which swung

across the deck on its way to be lowered through

the hatch.

Mr. State Supreme Court Justice, now Mr.

United States Supreme Court Justice, Holmes held

that the plaintiff at the highest was a mere li-

censee and that it was questionable as to whether

or not he was not a trespasser; that he had no

business on board; and that, if his desire to meet

the doctor be thought sufficient to have warranted

his inquiry there, he had the opportunity to do so

when he met the supposed officer, but he disre-

garded it. Mr. Justice Holmes also held that

neither the open hatch nor the loading which was

going on was a trap, and that the danger was per-

fectly manifest, and that it would have seemed

that the plaintiff would have avoided the injury

if his attention had not been turned away by his

companion. Mr. Justice Holmes held that "the

defendant owed the plaintiff no duty to warn him

against injuries of this sort."
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Metcalf vs. Cunard S. S. Co., 16 N. E.

(Mass.), 701 at 704.

In that decision, Mr. Justice Holmes referred

to a number of cases of which we shall hereinafter

make mention. Among them was a case decided

at the same term of the Massachusetts Supreme

Court, in which the plaintiff had entered the wait-

ing room of the defendant railroad's station in-

tending to take the last train for Boston. After

remaining some two or three minutes, he found

that the train had already gone. He then decided,

after finding that the train had gone, to wait for

a horse-car. Within a few minutes thereafter, he

determined to leave the station but found that the

door leading to the street, by which he had en-

tered, was locked and he crossed the waiting room

to go out the door leading to the platform. Cer-

tain of the lights in the ticket office and waiting

room meantime had been extinguished and the door

and steps were left in a shadow. There was evi-

dence that the plaintiff was injured by the reason

of insufficient lighting on these steps. He claimed

that he was on the premises at the defendant's in-

vitation, and that the defendant was bound to see

that its premises were in such condition, in all

respects, that such a person, in the exercise of ordi-

nary care, could leave them without injury and

that that extended to and embraced proper and

suitable platforms and steps and walks as well as
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suitable lights . The court in its decision, which

decision was approvingly referred to by Mr. Jus-

tice Holmes in the Metccdf vs. Cunard S. S. Co.

case, supra, held that:

"The only obligation that the defendant
could have been under to the plaintiff was that
which it owed to one intending to become a
passenger in one of its trains, who would
have a right to use the waiting-room for a
reasonable time before the arrival of the ex-

pected train, or to one who sought informa-
tion as to the time of the departure or ar-
rival of trains in which he was interested.

Admitting that, as to such persons, there was
a duty, such as is claimed by the plaintiff,

owing from the defendant by reason of an
implied invitation on its part to enter the
waiting-room in which the ticket office was
situated, and without discussing whether, in

view of the fact that there was to be no train
such as he desired, and that he remained for
two or three minutes without making any in-

quiry, the plaintiff could, up to the time that
he was informed that there was no train such
as he desired, be held to have the rights of
an intending passenger, or of a person seek-
ing information, we are of the opinion that
after that time he had no such rights after
he continued to remain in the station after

he had full opportunity to leave it. While
the defendant could, of course, do him no wan-
ton injury, it had a right to conduct its busi-

ness in the ordinary way without regard to

his comfort or convenience Whether,
after he knew there was no railroad train for
him he is to be considered a trespasser or a
mere licensee, is not important. He could
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have no higher character than the latter.

There was no allurement or inducement held
out for him to remain; and, if he did so, It

was at his own risk. In order that it be held
that thereafter, defendant owed any duty to

him, it should be shown, not merely that it

or its servants acquiesced in and permitted
him to remain when his only possible busi-

ness had been concluded, but that it was in

accordance with their invitation, or with the

intention and design with which the waiting-
room was prepared to be used. Of this there

was no evidence. The plaintiff urges that the

inquiry should have been submitted to the jury
as a question of fact, whether he remained
an unreasonable time or for an unauthorized
purpose. On the plaintiff's own statement,

three or four minutes elapsed before the light

in the station was put out, and during this

time he had remained for his own convenience.

Upon these facts, a verdict that he remained
only a reasonable time, or for an authorized

purpose, would not have been justified. Noth-
ing was shown to have been done wilfully or

wantonly, to the injury of the plaintiff; and
upon these facts, the presiding judge properly

ruled that the plaintiff was not entitled to

recover."

Heinlein vs. Boston & P. R. Co., 16 N.E.

(Mass.), 698 at 700.

In the California case of Kennedy vs. Chase,

the plaintiff, a stevedore, for the purpose of de-

positing his coat while working, went outside the

part of the ship where his duties were to be per-

formed and at the close of his work, after secur-

ing his coat, he in some manner managed to fall
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into an open hatch which lay entirely outside of a

direct line between the place where he had entered

the ship and where his employment had been. The

California Supreme Court held that:

*'He had no general right on board, but
solely a right for the purposes of his special

employment. In going where he did, he not
only went entirely out of his way, but was in

pursuit of an object relating solely to his own
personal convenience; and while perhaps not
in strictness a trespasser, he was at best but
a mere licensee at sufferance, to whom at the
time the defendant owed no duty."

The evidence in that case concededly showed

no employment of the plaintiff by the vessel's

ov^oiers, but it was claimed that, plaintiff being

lawfully upon the ship, it was the duty of the

owners (for a neglect of which they were re-

sponsible) not to leave unguarded holes upon the

deck, upon the principle that the owner of the

premises is responsible to one coming thereon,

by his invitation, for injury occasioned by their

unsafe conditions, and from a cause which could

have been avoided by reasonable care. To this

contention the court made the following answer:

"But this principle, like that covering the

responsibility of an employer, has its limita-

tions. The duty of the owner in such a case

has relation to the object for which the right

of entry is extended, and is limited to re-

sponsibility for the condition of that portion

of the premises required for the purposes of
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the visit. It does not impose liability for the

want of safety at a point without those limits,

and where the injured party was neither in-

vited nor expected to go. (Citing cases.) When
the defendant owners permitted the plaintiff

to go aboard the ship for a specific purpose,
they did not give him the right, by implica-
tion or otherwise, to roam at will over their

vessel for his own purposes."

Kennedy vs. Chase, 52 Pac. (Cal.) 33
at 35.

We emphasize that plaintiff neither was nor

claims to have been injured while he was helping

to haul up the mooring lines. His injury was sus-

tained from ten to twenty minutes after that time.

Other than that he had been on the dock while

helping with those lines, there is not the slightest

scintilla of evidence to support the contention that

he was required or requested to stay upon the dock

at any place whatsoever during the unloading or

preparing to unload the boiler.

In a later California case, the complaint's

allegations showed' that the defendant had caused

a vessel under its possession to be tied to its private

wharf and had placed a gang plank between the

wharf and the vessel and that plaintiff, having

business to perform upon the vessel, attempted to

board it by means of the gang plank. The court

held that:

"There is no pretense that Grundel
(plaintiff) was in the employ of the Union
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Iron Works (defendant), that he had been
invited by the Union Iron Works to enter

upon its premises, or to go upon the vessel,

or that his business was in any way connected
with the defendant. It is not even pretended
that he had permission of the Union Iron

Works to be upon the premises. His business,

for aught that appears, might have been
wholly foreign to any of the interests of the

Union Iron Works or even in hostility to it.

It is not shown, therefore, that he was not a
trespasser, and, under the most favorable view
which could be taken of the pleading, he was
at the best a mere licensee. As such licensee,

the defendant owed him no duty to keep its

premises or its passageways in safe condi-

tion, and, no duty being owed by defendant,
no neglect can be imputed to the former. (Cit-

ing many cases in support of the rule.)"

Grundel vs. Uriion Iron Works, 75 Pac.

(Cal.), 184 at 185.

In another ship case the plaintiff's intestate,

who had been employed previously as a tally clerk

by the defendant, went to the defendant's pier

seeking and expecting employment. Apparently

nothing but idle curiosity could have brought him

to that part of the ship where certain hazardous

operations were being carried on preparatory to

unloading. There was no invitation, expressed

or implied, to justify his appearance at that place

of danger. The Second Circuit Court of Appeals

said that:



84

"There was no invitation, expressed or

implied, to justify his appearance at this place

of danger and he therefore assumed all the

risks incident to the business which was being
there carried on. His presence there was
gratuitous, unexpected and could not have
been foreseen without extraordinary precau-

tions which the defendant was under no obli-

gation to take. The defendant owed Zanone
no duty except not to injure him knowingly.
The rope which broke was a new one about
%" in diameter. If insufficient to do the

work the selecting of it was the fault merely
of one of the defendant's servants. In no
sense was it a fault which can be imputed to

the defendant in an action by one who at best

was a mere licensee It is unnecessary
to hold that he was a trespasser, but he was
on the ship without right and the defendant
was under no obligation except not to injure

him wilfuly. (Citing cases.)"

Zanone vs. 0. S. N. Co., 177 Fed. 913

(2 CCA.)

The Fifth Circuit Court of Appeals later had

occasion to approvingly cite this case. A stevedore,

after getting work on the ship, for his own com-

fort and convenience had voluntarily resorted to a

part of the ship, where not only no duty required

him but at which, according to the preponderance

of the evidence, he had been ordered not to "gang."

The court apparently assumed, for the purposes

of the decision, that he had not been forbidden

the liberty of that part of the deck or warned of

the danger of the place; but that no duty required
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him there and that there was no express invitation

to justify his presence there. After stating the

general rule as to the duty of ship owners rela-

tive to exercising ordinary care and providing a

reasonably safe place for laborers while engaged

in the work of loading or discharging and going

to and from such place, as well as stating the

qualification of said rule, the court said:

"No duty was required of a longshore-

man on the poop-deck of the Dortmund

—

deceased was not in the discharge of any duty
there. Therefore, it can not be insisted that

Gye was an employee at the time of the

injury and entitled to the safeguards devolved

upon the employer to provide; nor could he
be from any aspect of the case an invitee and
entitled as such to the care and attention of

the employer.

"Invitation is inferred when there is a

common interest or a mutual advantage. What
common interest or mutual advantage induced

Gye to set himself upon this grating? Abso-
lutely nothing apart from his own comfort
and pleasure. Gye was or was not a tres-

passer, according to the fact whether he was
or was not ordered away from the premises;

but aside from resolving that fact one way
or the other, and conceding arguendo, he was,

under the facts of the case, a licensee. In that

event we find that the extent of duty devolv-

ing upon the owner would be not knowingly
to let him run upon a hidden peril or wilfully

cause him injury." (Citing Zanone vs. Oceanic
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Steam Navigation Company and other cases.)

Hamburg-Amerikanishe Packetfahrt^ A.
G., vs. Gye, 207 Fed. 247 at 252.

In another ship case arising in Massachusetts,

the facts in which are very pertinent to the case

at bar, the plaintiff had assisted in loading the

defendant's vessel. After completing that work,

he decided to go and see where the ice chest was

in which the ice was to be placed that he had

helped to load aboard the vessel, and, for that pur-

pose, started forward on the ship, supposing it to

be perfectly safe and seeing no danger, when he

fell through the hatchway on the middle deck and

the deck beneath into the hold, breaking his leg

and sustaining other injuries.

The work, claimed by plaintiff herein to have

been done by him in assisting to take the lines of

the Steamer "Cordova" to the mooring piles on the

dock, we submit, was voluntary, and he had en-

tirely completed that work, voluntary or invol-

untary, at least ten to twenty minutes prior to the

accident's occurrence (P. R. pp. 379, 401, 398, 402,

409, 426) ; and at the time of the accident was sim-

ply standing on the dock watching the prepara-

tions aboard ship to unload the boiler (P. R. pp.

44, 45, 81, 82, 83, 157, 158, 170, 171, 178, 179).

He did not claim that any one directed him to re-

main at that place, or that he stood there for the

purpose of doing any further work. He was not
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there at the request of any one from the ship or

from the dock, nor for the purpose of helping

imload the boiler. He was there solely for the

purpose of gratifying his curiosity.

The Massachusetts court in the case before

it said:

"The distinction which exists between
the obligation which is due by the owner of

the premises to a mere licensee, who enters
thereon, without any enticement or induce-
ment, and to one who enters upon lawful
business by the invitation, either express or

implied, of the proprietor, is well settled.

The former enters at his own risk; the latter

has a right to believe that, taking reasonable
care of himself, all reasonable care has been
used by the owner to protect him in order that

no injury may occur Assuming, how-
ever, that the plaintiff's son, in whose em-
ploy he went there, had a right to break open
the port-holes, and proceed to stow the ice

on board, and that the son, as well as any
workman who might acompany him to aid

in stowing the ice, had a right to expect that

all proper precautions would be taken to pro-

tect them while doing this service, and that

as to them it was negligent to leave the hatch-
ways open, the plaintiff still fails to show any
negligence of which he has a right to com-
plain. He had finished all the work, which
his son had desired him to do, in sliding down
the ice from the wharf upon the middle deck.

After remaining a short time upon the wharf,
he went on board the vessel and, ^after stand-
ing a short time, he concluded to go to see

where the ice chest was' and, in walking for-
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ward for that purpose, the injury occurred.

He did not go on board and afterward for-

ward, in response to any request or call from
his son (who simply told him to be careful

as he came down the slide), nor for any pur-

pose of aiding in the stowing of the ice. Under
these circumstances he was not on the steamer
either permissively or as a licensee. He was
an intruder, who was moving about the middle
deck solely for the purpose of gratifying his

curiosity and no liability was incurred by the

owners of the vessel for an injury sustained

by him while thus acting, they not having
been guilty of any active misconduct toward
him.''

Severy vs. Nickerson, 210 Mass. 306, 21

Am. R. 514 at 515, 516.

The principle of law that governs this case is,

we believe, properly stated as follows:

"The owner of a vessel occupies in re-

spect of the question under consideration in

this chapter, a position analogous to that of

the owner of real property; he is under no
duty to make his ship safe for the protection

of trespassers, intruders, volunteers, bare li-

censees, idlers, or other persons who come
upon it without his invitation, express or im-
plied."

1 Thomp. Neg. (2nd ed.) Vol. 1, p. 877.

The general rule governing the owners or

occupiers of real property as stated by the New
York court is as follows:

"The owner or occupier of real property

is under no obligation to make it safe, or to
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keep it in any particular condition for the

benefit of trepassers, intruders, mere volun-
teers, or bare licensees coming upon it with-
out his invitation, express or implied. Thomp-
son on Negligence, Vol. 1, No. 945."

Birch vs. New York, 83 N.E. 51.

In the case just cited, the plaintiff's intestate

came to his death by falling through a hole in a

pier in the evening, at v^hich pier the tug, on

which the decedent had been sailing, landed. The

court in that case said that the pier in question

was not a part of the highways of the city or one

of its public places. While the learned Trial Court

in the case at bar said that the dock of the Haines

Packing Company was a public or a quasi public

dock (P. R. pp. 247, 548), we think that this was

an inadvertently erroneous misstatement. How
the Trial Court fell into the error of assuming

that the dock was a public or quasi public dock,

we do not know. We do earnestly urge that there

is absolutely neither evidence nor pleadings to

warrant any such statement or conclusion, and,

furthermore, that, even if such conclusion were

justified, the facts in this case are such as make

inapplicable any different rule of law than that

enunciated in the many cases already referred to.

One of the cases most frequently referred to

in the many decisions on this point is Larmore vs.

Crown Point Iron Co. The defendant, in that case,
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for its own purposes, and in the prosecution of its

business, had constructed a machine for raising

ore from its mines. It consisted of an upright ore

machine, in which a lever was inserted by the

device of a mortise and tenon, and, as an addi-

tional precaution for keeping the lever in place,

an iron pin was driven through the mortise and

tenon. The machine was worked by attaching

horses to the end of the lever by means whereof a

bucket filled with ore was raised from the mine

to the surface of the ground, and, when discharged,

the bucket, by its own weight, descended, turning

the lever with some rapidity in its descent. The

lever on the occasion in question, while the bucket

was descending, was thrown out of the socket at

the mast, and, flying around, hit and broke the

legs of the plaintiff, who was in a path leading

to one of the pits worked by the defendant. The

plaintiff had, before the accident, been employed

by the superintendent of the defendant to work

by the day, and had been assigned to a particular

service, which, however, he had abandoned two

days before the accident and on the day of the acci-

dent he went upon the defendant's land to seek

further employment at a pit to which the path,

used by the workmen, led, on which he was stand-

ing when the accident happened. The court said

in effect that the plaintiff was on the premises at

most by the mere implied sufferance or license of
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the defendant, and not on its invitation, express

or implied, and that he was not there, in any pro-

per sense, on the business of the company, and

that the fact that he had been, on going to one

of the pits, engaged to commence work there on

the following Monday, did not change his rela-

tion to the defendant or make him other than a

mere licensee on the premises, and that he went

there on his own business, and in returning he

was subserving his own purposes only.

Before quoting from the court's decision, we

suggest that many of the facts of that case and of

the case at bar are alike. Plaintiff herein was

watching the work which was being done by booms,

gear, etc. Such work, if any, that he claimed he

had done, had been completed. If he contends that

he was waiting to get further work, there is no

evidence to substantiate such contention nor did

he offer any proof that he had been induced to

stay there by the promise of other work, and, even

if so, there is no claim made that he was to assist

in any work that the defendant or its servants

were doing or were about to do. In that case the

court said

:

"The precise question is whether a per-

son who goes upon the land of another with-

out invitation, to secure employment from
the owner of the land, is entitled to indem-
nity from such owner for an injury happen-
ing from the operation of a defective machine



92

on the premises, not obviously dangerous,
which he passes in the course of his journey,

if he can show that the owner might have
ascertained the defect by the exercise of rea-

sonable care. We know of no case which goes
to this extent. There is no negligence, in a
legal sense, which can give a right of action,

unless there is a violation of a legal duty to

exercise care. The duty may exist as to some
persons, and not as to others, depending upon
the peculiar regulations and circumstances.

An employer is required to take reasonable
precautions and to exercise reasonable care
in providing safe machinery and appliances
for the use of his servants. The duty arises

out of the relation. The owner of the land,

in general, may use it as he pleases, and leave

it in such condition as he pleases; but he can
not, without giving warning, place thereon
spring-guns or dangerous traps which may
subject a person going on the premises, though
without actual permission or license, and as

a mere intruder, to injury, without liability.

.... So, also, where the owner of land, in the

prosecution of his own purposes or business,

or of a purpose or business in which there is

a common interest, invites another,; either

expressly or impliedly, to come upon his prem-
ises, he can not with impunity expose him to

unreasonable or concealed dangers; as, for

example, from an open trap in a passage way.

.... But, in the case before us there were no
circumstances creating a duty on the part of

the defendant, to the plaintiff, to keep the

whimsey in repair and consequently no ob-

ligation to remunerate the latter for his in-

jury. The machine was not intrinsically dan-
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gerous. The plaintiff was a mere licensee.

The negligence, if any, was passive and not
active—of omission and not of commission.
Under the circumstances we think the motion
for nonsuit should have been granted."

Larmore vs. Crown Point Iroyi Co. 4 N.E.

(N. Y.) 752 at 754, 755.

Before entirely leaving the consideration of

the last mentioned case, we urge that no logical

contention can be made herein that defendant was

guilty of any active negligence. The machinery

with which the work was being done was suitable,

sufficient and capable for that work ( P. R. pp. 263,

292, 294, 338-390, 364, 365, 375, 396, 423, 424,

434).

In a Missouri case, where a workman, hired

by the lessor of a building to close up windows with

brick, walked into the building without obtaining

permission and was injured by falling into an open

elevator shaft, the court, in reaching its decision

that the plaintiff was not entitled to recover on the

undisputed facts, held that:

"Keeping in mind the testimony of the

plaintiff heretofore set out, and giving his

evidence a liberal construction, it simply shows
at best that he was on the first floor of de-

fendant's private premises, when injured, pure-

ly as a licensee, if not a trespasser, and was
there under a state of facts which precludes

the recovery upon his part as a matter of

law. In other words, he had no business with
defendant, or any member of the firm."
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Forsythe vs. Shryack-Thom Grocery Co.y

223 S.W. (Mo.) 39 at 41.

Certainly, under the facts in this case, the

defendant owed no such duty to the plaintiff as the

duty owed by a common carrier to a passenger.

But, even if such relationship had existed, plaintiff

would not have been entitled to recover. The gear

and apparatus used to lift the boiler was such as

are comonly used on such vessels (P. R. p. 263),

and had been used to lift an object of at least as

much weight as the boiler (P. R. pp. 338, 390),

and was sufficiently strong to lift the boiler (P. R.

pp. 292, 365, 434). The plaintiff was doing no

work but was simply standing by watching the

preparation for unloading when the accident hap-

pened (P. R. pp. 157, 158).

A case in which the facts appear to us much

more favorable to the plaintiff, who was a pas-

senger, was resolved against the plaintiff's con-

tention by the Circuit Court of Appeals for the

Second Circuit in adopting the lower court's opin-

ion in Savage vs. New York, etc. S. S. Co., 185 Fed.

778 at 780.

In The Marie, 137 Fed. 448, the court, after

assuming that the libellant had been called aboard

the ship for duty, held that, inasmuch as the skid-

way by which he went was not considered or in-

tended to be used for that purpose, there being

a safe passenger gang-way, the vessel could not
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be held liable for his injury in falling from the

skidway into the water. Here, even if duty had

required him to do so, plaintiff easily could have

remained in a safe place on the dock instead of

standing at or near its face, because the witness

Bender safely stood near the face of the warehouse

(P. R. p. 266), and there was an alley-way, eleven

feet nine inches wide (P. R. p. 250), opening on

to the dock at the rear and leading back to shore

(P. R. p. 75), on which the defendant could have

stood.

In The Thos. Turnbull, 99 Fed. 781, a steve-

dore, seeking employment in loading the vessel,

started to climb aboard, as was customary, and

to do so used a rope ladder that had been let down

over the ship's side to enable a seaman to land

upon the pier and make the vessel fast. This

ladder had been inadvertently dropped in front

of an opening of an exhaust pipe connected with

a donkey engine. While the stevedore was climb-

ing up the ladder, the engine was started for some

purpose and libellant was burned by the escaping

steam and hot water. The court held that the

ship was not negligent and that there was no

wilful infliction of injury. In this case, the plain-

tiff undoubtedly could see that he was standing

within the sweep of the loading gear just as in

that case the libellant could have easily seen that

the ladder was hung down over the pipe. There,
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the stevedore knew the kind of pipe over which

the ladder hung; so, here, plaintiff clearly knew

about ship's gear and tackle to the extent of inti-

mating that he saw something unusual about the

way it was being used (P. R. pp. 44, 170, 171).

In Cowen vs. Kirby et al, 62 N.E. (Mass.)

968, the court held that one who, after putting his

team in the livery stable, and receiving a check

therefor, returned and in attempting to put pack-

ages into the wagon, was injured, is, at best, in

the absence of custom of busines, or a special in-

vitation to do as he did, a licensee, to whom the

owner owes no duty to keep the premises safe, and

expressly said:

"If, without some special invitation, ex-

press or implied, a customer sees fit to pass
from that part of the establishment where it is

designed and expected that he shall be, into

other parts not designed or adapted for his

use, but for the work of the place, he be-

comes at best a mere licensee, as to whom the

owner or occupant has no duty to keep his

premises safe."

In another railroad case, the decedent was

working on the premises of "D," on whose prem-

ises his employer "L" had a contract to do some

work. The decedent left the wharf on which he

was working and walked up to ''D's" coal yard

and crossed the railroad track to get a drink of

water. While returning, in crossing the track, he
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was struck by a car of the defendant which was

operating its cars in "D's" yards under a con-

tract with that company. There decedent was no

more required to cross the track than here plain-

tiff was required to stand on the dock. The Massa-

chusetts court said:

"In going to the hydrant for his own pur-
poses he was not an invitee but was a li-

censee of Darrow-Mann Company The
defendant, in the discharge of its contract
with the Darrow-Mann Company, had a right

to use the tracks on the premises of the Dar-
row-Mann Company. The defendant's duty
to the plaintiff's intestate was no greater than
the duty owed to him by the Darrow-Mann
Company. He was not invited by the de-

fandant to use the premises and he stood to-

ward the defendant as a licensee The
duty of the defendant towards the plaintiff's

intestate as a licensee was to refrain from wil-

ful, wanton or reckless conduct and there
was no evidence of such conduct."

Murphy vs. Boston & M. R. R., 142 N.E.
(Mass.) 782, at 783, 784.

The general rule is well stated by the Iowa

Court in a case coming before it wherein the appel-

lant's intestate was drowned by the automoble, in

which he was riding, after having followed the

private road leading to a dock or ferry landing

owned by the appellee, being driven off the dock

into the Mississippi River, resulting in the inte-

state's death, as follows:
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"It is the universal rule that persons en-

tering voluntarily upon the premises of an-

other, out of idle curiosity or for their own
pleasure or advantage, take the same as they
find them, and the owner or occupier thereof

is bound only to avoid wanton or wilful in-

jury to them ; but if the purpose of going upon
the premises is the common interest, or for

the mutual advantage of the parties, an im-
plied invitation which makes it the duty of

the owner or occupier to maintain the same
in a reasonably safe condition may be in-

ferred."

Printy vs. Teimbold, 202 N.W. (Iowa)

122 at 124.

Regardless of what purpose may have orig-

inally brought the plaintiff upon the dock, no de-

nial can be made that he lingered thereon for at

least ten to twenty minutes, doing nothing, but

out of idle curiosity watching the work aboard

ship. Whether or not he was on the dock orig-

inally by permission or invitation is of no conse-

quence because he outstaid that permission or in-

vitation a reasonable time. He had no business on

the dock at the time of the accident. He was a

voluntary spectator to the unloading and prepara-

tion to unload the boiler, just as the college stu-

dent Currier was a voluntary spectator to the

falling of the chimney in his suit against Dart-

mouth College. There, the Court said, after dis-

cussing the facts as to the plaintiff's being a stu-

dent at the College and as to the President of the
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College also having been present at the time the

chimney was torn down:

"The plaintiff was on the premises with-

out invitation, express or implied, from the

defendant, the same as all others were there,

having no more right growing out of the mat-
ters before us than the townspeople. So far

as this issue is concerned, he bore no relation

to defendant as a student, any more than Mc-
Kenzie, in his employment of taking down the

chimney, stood as a mere undergraduate.
Therefore the facts have no relevancy to the

matters set out in the declaration. Moreover,
on no amended state of the pleadings could

we hold the defendant legally responsible for

the plaintiff's injuries, because, under well

setttled rules of law, too often stated to need
to be repeated here, he was a mere looker-on,

of the class of those who must take care of

themselves, except as against wantonness or

wilfulness, or except under peculiar circum-
stances of some undisclosed danger, none of

which things are suggested in the case at bar."

Currier vs. Trustees of Dartmouth Col-

lege, 117 Fed. (CCA.) 44 at 50.

Judge Blatchford, in a case coming before

him where the libellant, who was employed by the

third party to fill and sew grain bags aboard a

ship, went on board the ship and went down a

ladder through a hatchway in the main deck to

the between decks, and started to go to a distant

point on the between decks to attend to the busi-

ness in which he had been employed, and on his

way fell into and through an open hole or hatch-
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way into the hold of the vessel and was seriously

injured, held that:

"Here the libellant was not in the em-
ployment of the vessel or of her owners, nor
acting in their service or for their benefit. He
sustained no relation to them by contract. All

that can be said is that the accident hap-
pened on board of the vessel. But that mere
fact can not remove the difficulty, that in no
event could it be held that there was any
breach of any maritime duty or obligation

on the part of the officers of the vessel.

"The libellant may have been rightfully

on the vessel, and not a trespasser, and it may
be considered that he was there with the assent
of the officers of the vessel ; but it by no means
follows that the vessel or her owner is liable

for what occurred, even though the leaving
the hatchway open was a negligent and care-

less act on the part of some person. There
was no contract between any one represent-
ing the vessel and the libellant, and there
was no duty to the libellant on the part of
the officers and the crew of the vessel."

The Germania, 10 Fed. Cas. 5360.

In the case at bar there was no contractual

relationship between plaintiff and defendant. Plain-

tiff does not contend to have been defendant's em-

ployee (P. R. p. 12), and if he had been on the

dock as the packing company's employee, he had

finished his work (P. R. p. 51), and remained on

the dock as a spectator (P. R. pp. 44, 170, 171).



101

The English case of Batchelor vs. Fortescue,

L.R. 11, Q.B. Div. 474, 49 L.T.N.S. 644, is quite

frequently cited in the books. We do not have

the original case before us but the case is cited in

O'Brien vs. Union Freight Co., to which we also

refer, 209 Mass. 449, 95 N.E. 861, 36 L.R.A.

(N.S.) 492 at 495. That Massachusetts case also

refers to several of the other cases that we have

mentioned herein. From the footnote found on

Page 61, 46 L.R.A., it appears that in this English

case the decedent was employed to watch the build-

ing and materials belonging to his master; that

on the day on which the accident happened he was
watching the defendant's men at work on adjoin-

ing premises; that he had nothing to do with the

work which they were doing; that he need not

have been where he was to watch the buildings

and materials; and that he stood and allowed an

iron tub by which earth was being hoisted from

an excavatioin to travel some three feet over his

head when the chain broke and the tub and its

contents fell upon his foot. We quote, however,

from the case as summarized in O'Brien vs. Union

Freight Co., supra, to-wit:

"While the deceased, a mere licensee, was
standing upon a bank of earth watching the

movements of a crane used in excavating, the

crane swung over his head, and, by reason
of the breaking of a chain, a bucket attached
to the chain fell upon him. It was held that
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although the evidence would justify a finding

of negligence on the part of the defendant,

yet there was shown no duty on the part of

the defendant to take due and reasonable care

of the deceased, and a verdict was ordered

by the trial court for the defendant. This
verdict was affirmed by the court of appeals."

In speaking for the Massachusetts court in a

railroad case, Mr. Justice Holmes had occasion to

not only lay down the rule as to the right of a

railroad to run its trains in the usual way with-

out special precautions as to a bare licensee, if the

circumstances do not of themselves give warning

of his probable presence and he is not seen until

it is too late, but also to clearly discriminate be-

tween a hidden peril, such as a spring-gun or a

man-trap, and a danger which is manifest such

as the ordinary running of a train. See Chenery

vs. Fitsburg R. Co., 22 L.R.A. 575, at 576 and 577.

A very analogous case arose in Washington

where the plaintiff, out of curiosity, was watch-

ing the defendant attempt to raise a derailed en-

gine. True, in that case, the plaintiff frankly ad-

mitted that he knew there was an element of dan-

ger in the work; but, in this case, while the acci-

dent it self was undoubtedly unexpected by all, the

plaintiff, if any one, was aware, we submit, of

the danger of standing at a place where cargo

such as a boiler was about to be unloaded from a

ship, and apparently he was the only one who
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deemed that there was some obvious danger in the

work as he claims to have called the attention

of at leasfe one of his witnesses to the winchman's

eyes (P. R. p. 44), and he admitted he could see

everything with his own eyes (P. R. p. 83).

The Washington Court held that:

''The law always requires of any prop-
erty owner the exercise of ordinary care in

the use of his property and the agencies op-
erated thereon, so as not to injure property
or persons on abutting premises ; but that duty
is not extended to those who voluntarily and
knowingly make themselves a part of a dan-
gerous situation, attracted by no motive other
than curiosity or amusement. Such persons
must take the risk as they find it, and can-
not successfully complain of the unskilfulness
of lack of due care on the part of those en-
gaged in the work."

Shafer vs. Tacoma Eastern R. Co., 157

Pac. (Wash.) 485, L.R.A. 1916-F,

114 at 116.

Upon the whole of the evidence, it appears

to us that this accident was one of those unfor-

tunate, unavoidable ones, for which no one can

be legally held responsible, spoken of by this court

in The Coolgardie, 260 Fed. 398, and by the Third

Circuit Court of Appeals in The Euxinia, 150 Fed.

541, and was an inevitable accident not caused by

any negligence of the defendant, as in The C. H.

Northam, 181 Fed. 986.
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A not dissimilar case, insofar as not antici-

pating that any such unfortunate accident would

ever occur, was before the court in Kohn et at. vs.

International Mercantile Marine Co., 180 Fed. 495,

and we urge that the defendant herein is entitled

to the benefit of the principle announced in that

case: ''That the contingency was too remote to

impose a duty of guarding against it, and therefore

that the respondent's negligence has not been es-

tablished."

Heartless indeed would be one who did not

sympathize with a fellow human being who had

sustained injuries such as the plaintiff herein

claims, regardless of whether it was because he

was or was not in a place where he had no reason

to be; but, as stated by the Michigan Court:

''But where injury arises to a person from
the neglect of one, in doing his lawful busi-

ness in a lawful way, to provide against acci-

dent, the question arises at once whether he
was under any legal obligation to look out for

the protection of that particular person, under
those particular circumstances. For the law
does not require such vigilance in all cases,

or on behalf of all persons We have found
none which holds that an accident from neg-
ligence, on private premises, can be made the

ground of damages, unless the party injured
has been induced to come by personal invi-

tation, or by employment which brings him
there, or by resorting there as to a place of

business or of general resort held out as open
to customers or others whose lawful occasions
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may lead them to visit there. We have found
no support for any rule which would protect

those who go where they are not invited, but
merely with express or tacit permission, from
curiosity or motives of private convenience, in

no way connected with business or other rela-

tions with the occupant We can not help

feeling much sympathy But there is

nothing to indicate any wanton or inhuman
disposition in the defendants, and no illegality

in their management of their business, and
they have violated no right of the plaintiff or
his intestate."

Douglas vs. Bergland, 216 Mich. 380,

185 N.W. 819, 20 A.L.R. 201.

Defendant requested instructions in consonance

with the principles so enumerated in the foregoing

authorities (Assignments XXVI, XXVII, XXXVIII,

XXXIX, XL, XLI, XLII, XLIV, XLV, XLVII,

LVIII, P. R. pp. 538 to 542, 544), but the learned

Trial Court not only refused to give those request-

ed instructions but further adopted a theory, high-

ly prejudicial to defendant, that entirely ignored

the element of wilfulness or wantonness which

necessarily must be present to warrant, in such

a case as this, plaintiff's recovering damages

against defendant, and substituted, in its stead,

as we understand his language, an element, which

easily could have been understood by the jury, as

having meant that a duty of extreme care was

owed by defendant to plaintiff (Assignments LX,
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LXI, LXIV (XLIV), LXV, LXVII, P. R. pp. 545

to 550, 552).

In its instructions the learned Trial Court

even said that: "If he (plaintiff) was on the dock

in pursuance of his employment, or if such dock

was customarily used by the plaintiff and others

as a public dock, by permission, express or implied,

of the Haines Packing Company, he was, at the

time of the accident, rightfully upon said dock, and

" (Assignment LXII, P. R. p. 548), and,

as we view it, practically directed a verdict in

some sum for the plaintiff (Assignment LXVII,

P. R. p. 553).

Under the theory, which we understand was

so adopted by the Trial Court and applied by him

throughout the trial as disclosed in the instruc-

tions hereinabove referred to and in the ruling

on defendant's motion for non-suit (P. R. pp. 246,

247), no vessel would dare venture to load or un-

load cargo or passengers at any of the numerous

cannery docks in Alaska without first driving

every one from off the dock at which such cargo

was to be loaded or unloaded because it would be

liable in damages for any injuries that might hap-

pen during that work to all permittees (which we
believe is tantamount to licensees) who were on

the dock, regardless of whether such a permittee

was there out of idle curiosity or otherwise, and

regardless of whether the injury was worked upon
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him wilfully or wantonly. It is not our under-

standing of the many authorities which we have

cited that any such burden is placed upon a vessel

or its operator.

(B) Defendant was not guilty of negligence.

As the evidence clearly shows, the defendant,

under the foregoing authorities, was not guilty

of negligence but even if such were not the case,

another point can logically be made, that defend-

ant was not guilty of the negligence charged by

plaintiff.

Plaintiff specifically restricted defendant's neg-

ligence within a narrow compass, i.e.: 'That de-

fendant neglected to provide lifting equipment on

said vessel 'Cordova' of sufficient strength to handle

the boiler being conveyed by said steamship 'Cor-

dova' to the Haines Packing Company, and further

that the said defendant failed to furnish exper-

ienced operators for moving the said boiler" (P. R.

p. 13).

The learned Trial Court lucidly distinguishes

(Instruction 91/2, P. R. pp. 517, 518) between the

last clause of the averment just quoted and an

averment that the negligence of an employe (r)

caused an injury. The difficulty with this instruc-

tion and the theory adopted by the Court through-

out the trial is that there was no evidence that

defendant failed to furnish experienced operators
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for moving the boiler. Plaintiff attempted to show

that there was something improper about the way

in which the winchman ran the winches (P. R. pp.

43, 44, 45, 83, 136, 137). We submit that there

is a considerable distinction between the meaning

of the words "experience" and "competent," and

that the term "experience,"as ordinarily understood,

"means knowledge gained by observation or trial"

{Steinwender vs. Philadelphia Casualty Co., 126

N.Y. Supp. 271, 274), whereas the term "compet-

ent," as used in the pleadings, meant capable and

reasonably careful, or reasonably safe, considering

the nature of the work and the general safety of

those who were required to associate with such

operators. See Columbia Creasoting Co. vs. Beard,

89 N.E. (Ind.) 321, 323; Swift Mfg. Co. vs. Phil-

lips, 69 S.E. (Ga.) 585.

While proof of the inexperience of an operator

might be proof of his incompetency because with-

out having knowledge he might not be capable to

operate the object, yet proof of incompetency would

not be proof of inexperience because one who is

ever so well experienced might be neither capable

nor reasonably careful enough to operate the mov-

ing of a boiler. As a matter of fact, the evidence

is unrepudiated that the winchman was both com-

petent and experienced (P. R. pp. 294, 297, 429,

436, 437, 448).
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Nor was there any evidence that the defend-

ant neglected to provide lifting equipment on said

vessel ''Cordova" of sufficient strength to handle

the boiler being conveyed by said steamship "Cor-

dova" to the Haines Packing Company. So far as

v^e have been able to ascertain, the record fails

to shov^ that plaintiff even offered any evidence

on this point; but, on the contrary, defendant's

evidence shov^ed that the gear used for discharging

the boiler was similar to that used on other ships

(P. R. p. 263) ; was capable of lifting at least

five tons (P. R. p. 292) ; suitable and seamanlike

gear for the purpose of lifting the boiler (P. R. p.

294); sufficient to lift the boiler (P. R. p. 365),

and actually did lift it (P. R. p. 365, 424).

The gear had been used to lift a weight of

at least equal weight prior to the accident (P. R.

p. 338-390), and was in good condition (P. R. p.

375). The shackle, which apparently broke, was

capable of lifting a dead weight of probably ten

tons (P. R. p. 299) and was in first class condi-

tion (P. R. p. 375). The government test of maxi-

mum strength in pounds of the kind of shackle

that broke was 55,200 pounds (P. R. p. 396). The

gear was such as was used aboard such steamers

as the ''Cordova" for the unloading and loading

of cargo (P. R. p. 423) and had a carrying ca-

pacity of a weight greater than the boiler (P. R.

pp. 292, 434).
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We submit that the plaintiff was only entitled

to recover on the negligence which he alleged, or

as stated by the Oregon Supreme Court:

"Another instruction given is as follows:

'The court instructs you, as a matter of law;

that if there is a failure of the common car-

rier of passengers to exercise all the care and
diligence that is reasonably practicable in

keeping its passenger trains and appliances

in a safe condition, then the duty of the car-

rier is not fulfilled, and it is liable for any
injury or damage of which such neglect is

the approximate cause, provided the porson
injured is himself using reasonable care and
caution to avoid such injuries.' The defend-
ant complains of this because the only neg-

ligence alleged in the complaint for which re-

covery is sought is touching the operation and
management by the defendant of its passen-

ger and freight trains, and that the duty of

the company to exercise care and diligence to

keep its passenger trains and appliances in a
safe condition was not involved. Plaintiff must
recover, if at all for the negligence stated

in his cause of action, and will not be per-

mitted to allege negligence in one respect, and
to recover for such as the company might
have been guilty of in another. Any other
rule would lead to interminable surprises and
consequent injustice. It is plain that the in-

struction permitted a recovery for negligence
not alleged, and was therefore error."

Mayimrd vs. Ore. R. & N. Co. 68 L.R.A.
477, 482, 78 P. (Or.) 983.

and that, inasmuch as plaintiff entirely failed to

prove the negligence that he alleged, he would not
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have been entitled to recover even though both the

law and the evidence as to defendant's duty to

plaintiff had been other than as we have herein

contended. Briefly we urge that plaintiff failed

to prove either the existence of any duty owed

to him by defendant or the failure of defendant

to perform either that or any other duty to plain-

tiff and, furthermore, failed to prove any negli-

gence whatsoever on defendant's part.

VIII.

THE JURY SHOULD HAVE BEEN IN-

STRUCTED TO RETURN A VERDICT
IN DEFENDANT'S FAVOR.

At the close of the e^^idence, the defendant

moved for a directed verdict (Assignment XXXIII,

P. R. p. 537; 491).

The Court erred in denying that motion be-

cause the plaintiff had failed to make out, either

by pleadings or proof, a cause of action against

defendant for personal injuries. The authorities and

evidence to which we have heretofore referred clear-

ly establish that fact (Points VI and VII y supra).

Without further discussing those authorities or

the evidence, we submit that the following lan-

guage of the United States Supreme Court is

pertinent

:

"Upon such a state of evidence a verdict

for the plaintiff cannot be sustained, and it is
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the duty of the judge presiding at the trial

to instruct the jury accordingly."

Butler vs. Frazee, 211 U. S. 459, 53 L.ed.

281, 285;

Reese vs. P. & R. R. Co., 239 U. S. 463, 60
L.ed. 385;

Ry. Co. V. Wiles, 240 U. S. 444; 60 L.ed.

732;

Southern R. R. Co. vs. Gray, 241 U. S.

333, 60 L.ed. 1030.

Inasmuch as the plaintiff was not entitled to

recover but defendant was entitled to an instructed

verdict, the following three prejudicial errors speak

for themselves without comment:

First: The receipt and filing of a verdict in

favor of plaintiff and against the defendant (As-

signment LXIX, P. R. p. 553).

Second: The disallowance of defendant's mo-

tion for a new trail (Assignment LXX, P. R. p.

553), which motion (P. R. p. 530, 531) was made

in conformity with the Alaskan statute, which

provides that a verdict or other decision may be

set aside and a new trial granted on the motion

of the party aggrieved for any of the following,

among other, causes materially affecting the sub-

stantial rights of such party:

"Fifth. Excessive damages, appearing
to have been given under the influence of pas-

sion or prejudice;
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"Sixth. Insufficiency of the evidence to

justify the verdict or other decision, or that
it is against law;

''Seventh. Error in law occurring at the
trial and excepted to by the party making the
application."

Sec. 1058, C.L.A. 1913.

Third: The entry of judgment in favor of

plaintiff and against defendant.

CONCLUSION

Briefly reviewing the law and the evidence,

we find that prejudicial errors were committed

in the following respects, viz.:

1. Evidence erroneously received over defend-

ant's objections and not stricken upon defendant's

motion (Point I).

2. Evidence erroneously denied admission

(Point II).

3. Instruction, placing burden of proof upon

plaintiff as to damages, erroneously refused (Point

III).

4. Instructions erroneously given without be-

ing based upon pleadings or evidence (Point IV).

5. Defendant's motion and demand for par-

ticulars of plaintiff's work and position erroneous-

ly denied (Point V).
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6. Instructions, raising issues not supported

by the law, erroneously charged over defendant's

objections, and instructions, raising issues sup-

ported by the law, erroneously denied (Point VII).

7. Erroneous overruling of defendant's de-

murrer and denial of motion for directed verdict for

defendant (Points VI, VII and VIII).

The defendant earnestly urges that these er-

ors so materially prejudiced defendant that it is

entitled to a reversal of the judgment entered in

the lower court. But, defendant does not rest sim-

ply upon the contention that it is entitled to a new

trial. Defendant goes further than that.

Regardless of what the defendant considers

the deficiency in plaintiff's pleadings, plaintiff en-

joyed the benefits of a trial upon the theory that

he was engaged in some work upon the dock for

the Haines Packing Company. His evidence en-

tirely failed to substantiate that theory and in-

disputably showed that he was on the dock at the

time of the accident simply as a by-stander, an idle

curiosity seeker, at most a licensee. Neither he

nor his witnesses, should another trial be had, can

repudiate his and their own evidence to that effect.

It is also clear that plaintiff can not hope, and

that it will be impossible, to prove that there was

any element of wilfulness or wantonness on the

part of defendant or its servants in the unfortun-

ate accident by which plaintiff was injured.
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On neither of these points can plaintiff logi-

cally proffer any other or better evidence. Under

the present record and the law that is applicable

thereto, he is not entitled to recover. Inasmuch

as his case has been irrevocably made as disclosed

in that record, he can not make out a case on a

second trial except upon the hypothesis that he

and his v^itnesses will refute their own testimony

at this trial.

Plaintiff's status as a mere looker-on at the

time of the accident has been too firmly established

to be overthrown by himself at another trial. He
could not amend his pleadings so as to lift himself

out of the dilemma in which the evidence of him-

self and his witnesses has placed him so far as

being on the dock other than as a spectator. The

actual evidence being such, certainly he can not

amend his pleadings to allege something different.

The language of the Circuit Court of Appeals in

Currier vs. Trustees of Dartmouth College, 117

Fed. 44 at 50, supra, is pertinent:

"Moreover, on no amended state of the

pleadings could we hold the defendant legally

responsible for the plaintiff's injuries, because,

under well settled rules of law, too often stated

to need to be repeated here, he was a mere
looker-on, of the class of those who must take

care of themselves, except as against wan-
tonness or wilfulness, or except under pe-

culiar circumstances of some undisclosed dan-

ger, none of which things are suggested in the

case at bar."
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Defendant, therefore, urges that it would be

idle to grant plaintiff a second trial and that de-

fendant is not only entitled to a reversal of the

present judgment but also, under the evidence and

the law, to a judgment in its favor dismissing the

action, and defendant so prays.

Respectfully submitted,

R. E. ROBERTSON,

BOGLE, BOGLE & GATES.

Attorneys for Plaintiff in Error.


